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The International Center for Transitional Justikk&TJ) welcomes the opportunity to comment on
the draft Internal Rules (IR) for the Extraordin&fiambers in the Courts of Cambodia (ECCC)
and commends the decision to invite public comménthe ECCC is to make a meaningful
contribution towards justice for Cambodians, iessential that the proceedings are impartial, fair
and able to withstand public scrutiny, both witl@ambodia and internationally. As with any
court, clear rules of procedure are key to ensuttiegfairness, integrity and transparency of the
trials of former Khmer Rouge leaders, and it isthis spirit that we offer the following
constructive comments.

The ECCC has an important role to play in settingositive example of a criminal justice

process for past human rights crimes that botheptahe fundamental rights of suspects and
accused persons, while balancing this with therésts of victims. The ICTJ notes the extent to
which the Rules Committee has succeeded in conti@ambodian criminal procedure with

elements drawn from the experiences of nation&rmational and mixed national-international
criminal jurisdictions such as the Special Count $erra Leone. The ICTJ believes that the
current draft contains some important featureshihimake a major contribution to the work of

the ECCC and its longer-term legacy within Cambo@mnificantly, the draft Internal Rules

provide far greater procedural clarity for the EC@fceedings than the current sources of
Cambodian criminal procedure. However, our reviée indicates general and specific concerns
about the draft Internal Rules, some of which defirom the challenges inherent in the legal
structure of the ECCC as a whole, others from thteine of the specific cases likely to come
before the ECCC. While in the short time frame ped for public comment it has not been
possible to provide a comprehensive set of commamtsll aspects of the lengthy draft Internal
Rules, the ICTJ has chosen to focus on five ategtswie believe deserve special attention if the
ECCC is to maximize its ability to serve the traiosial justice goals of re-establishing respect
for the rule of law and providing an effective raydor victims. These five areas are as follows:

Trialsin absentia

Protection and support for victims and witnesses

The ECCC'’s power to award reparations

Public accessibility of the proceedings

Some key lessons from the ICTJ’s monitoring ofltagi High Tribunal

arwbdpE

! paper drafted by Caitlin Reiger, ICTJ Senior Agstec with the benefit of comments received from
Graeme Simpson, Marieke Wierda, Ruben Carranzarida Sissons and Ari Bassin.

2 Article 14 of the International Covenant on Ciaitd Political Rights, ratified by Cambodia on 26yMa
1992, enshrines the right of the accused to beeptes trial. Some have interpreted this articlerntail an
absolute prohibition om absentiatrials (see e.g.Report of the Secretary General Pursuant to Pavhd?

of Security Council Resolution 808 (1993), at pHba., U.N. doc. S/25704, 3 May 1993). However, this
not the way it has been interpreted by the HumahtRiCommittee, which stated in its General Comment
No. 13 (Equality before the courts and the rightatdair and public hearing by an independent court
established by law (Article 14), 13 April 1984),riegard to Article 14(3)(d) that “[w]hen exceptidigor
justified reasons trialgr absentiaare held, strict observance of the rights of teédce is all the more
necessary.” It did not indicate what it would cdes as justified reasons.



There are other aspects of the draft Internal Rihigisare also worthy of comment but because of
the short time frame available the ICTJ is not dblenclude these at this time, and reserves the
right to make such comments in the future.

l. TRIALS IN ABSENTIA — DRAFT RULE 79(1)

Draft Rule 79(1) proposes to prohibit triala absentia and should be adopted. While
international human rights law protects the rightuo accused to be present at his/her trial, the
ICTJ accepts that this right is not absofuteln many national jurisdictions, particularly
jurisdictions that follow an inquisitorial systesych trials are allowed. Nevertheless, it should be
noted that even in such jurisdictions, trisdsabsentiaare usually only allowed in restrictive
circumstances and often not allowed for cases Winglthe most serious crimésFurthermore,
international human rights jurisprudence confirrmattsuch trials must be subject to strict
safeguards to protect the rights of the accusdxttpresent at trial: ensuring that the accused has
been notified; that he or she has unequivocallywadthe right to be present; that the interests of
an accused are protected by legal counsel; tha¢ ikean ongoing right to appear; and most
fundamentally, that in the event the accused subhiihself or herself to the jurisdiction, that a
retrial would be available as of right.

The current draft Rule 79(1) does attempt to réfeedeast some of these safeguards. However,
international human rights bodies have commentet #ven where these safeguards are
respected, proceeding in the absence of the acouslkels it more difficult to observe to the same

extent the various other rights accorded to theused under international human rights

instruments.

Nevertheless, there are other legal and policyofacto consider. First and foremost, Article
35(2)(d) of the Law on the Establishment of ther&ottdinary Chambers (as amended) enshrines
the right of an accused “to be tried in their ownegence.” To allow for complefa absentia
trials would on the face of it be contrary to thaw. However, a distinction may be drawn
between entire trialsy absentialeading to a “default judgment,” and those in vhan accused
has made an initial appearance before the ECCRe(eihe Co-Investigating Judges or the Trial
Chamber) and subsequently refuses to attend. Témndeinstance would be consistent with
recent international practice, while the first nmat be

Furthermore, there are several policy questionsdhauld be taken into account in determining
whether trialsin absentiawill best serve the aims of the ECCC. First, wotrldls in absentia
positively or negatively affect the legitimacy dfet ECCC’s proceedings? On the one hand,
where there is a serious risk that an accused tawndrought within the jurisdiction of the
ECCC, the failure to be able to proceed with suctgiawaited trials may be widely rejected by

% For example, Germany and Japan both prohibisirigabsentiafor serious crimes. While Croatia and
Ethopia are both examples of jurisdictions thaatlow such trials, it should be noted that in reggrars
both countries have been widely criticized for wames or crimes against humanity trials that Hasen
conductedn absentia

* Thus, inColozza v. Italythe European Court of Human Rights referred éorifhts to “defend himself,”
to “examine or have examined witnesses,” and tiig tb an interpreter and said that “it is diffictd see
how he should exercise these rights without beneggnt."Colozza v. ItalyECHR Judgement, 12 Feb.
1985, Series A No. 89 at para. 27.

® Both the Special Court for Sierra Leone, and thierhational Criminal Tribunal for the former
Yugoslavia have recognized exceptions to the gépenaibition on trialdn absentia and have allowed
trials to proceed against accused who are alrgatheir custody but who have refused to attend
subsequent proceedings.



Cambodians. It is important that the ECCC satisfplic demands for justice, yet this also
involves the rights of victims to confront accugsisons. However, even in jurisdictions where
the majority of indicted persons were outside tmesgiction and the court had no enforcement
power to compel their attendance (such as wasdbe i Timor-Leste) this did not affect the
prohibition of in absentiatrials. On the other hand, to proceed with trislsabsentiamay
significantly detract from the legitimacy of the EC. One of the primary reasons that the
International Military Tribunal in Nuremberg wasdtmized for dispensing “victors’ justice” was
its inclusion of a trialn absenti& More relevantly, while trialn absentiamay have a level of
legal familiarity in Cambodia, in the context ofsp&rimes they are also strongly associated with
thein absentiatrials of Pol Pot and leng Sary before the 1978pkss’ Revolutionary Tribunal,
which have been widely discredited as politicalvghoals. Similarly, the complexity of the law
and facts in cases of serious crimes also meansf tie accused is not present to mount a full
defense, there is a risk that the Prosecution’s walé not be fully tested in proving guilt beyond
a reasonable doubt and can therefore be subseggerttionedln absentiatrials are frequently
used for political purposes and the ECCC shoulddaany practice that allows for the possibility
or suggestion of such politicization. It is essanthat the ECCC set a positive example for
perceptions of fairness and distinguish itself frgast efforts that may have left victims
inherently dissatisfied.

Second, will trialgn absentiacontribute to or detract from the efficient praggeof the ECCC'’s
work at a practical level? One of the primary angats in favor of permittingh absentiatrials

in a court with a limited lifespan, such as the EX;@ to ensure that accused persons cannot
frustrate the work of the court by simply avoidiagest until the court's mandate has ended.
However, although the essential safeguard of afigvei retrial mitigates against this, the limited
budget and time estimates for the life of the EG@Id be completely unfeasible if a retrial or
trial de novowas required where an accused is arrested towaedsnd of the ECCC’s work. A
retrial may involve recalling witnesses, which mase the potential risk of retraumatizing
victims. For all of these reasons, allowing trimlsabsentiaon grounds of ensuring the ECCC'’s
efficacy may be counterproductive. Therefore, eafber balancing the competing policy factors,
such trials should not be permitted.

I. PROTECTION AND SUPPORT OF VICTIMS AND WITNESSES
(RULES 13, 26, 27, 28, 29, 30, 33 AND 34)

As a whole, the draft Internal Rules demonstrateommitment to protecting the rights and
interests of victims of the crimes within the ECQ@isdiction through allowing for their
participation in the process and their right toksesparation, subject to balancing these with the
fundamental rights of accused persons. The ICTJneamds the inclusion of references to the
rights and interests of both accused persons aadime in the statement of fundamental
principles in draft Rule 26. Rule 26(1)(c) shoufdwever, clarify that the obligation to keep
victims informed relates both to their rights adlvas to the progress of cases.

The participation of victims in the ECCC proceeding also set out extensively in the draft, and
the ICTJ does not offer substantive comment atdtsige on the provisions of Rule 27 other than
to note that the IRs should confirm that the statitlimitations for civil claims will be the same

as that for the criminal offences within the ECQ@@gdiction. Of greater concern, however, is the
adequacy of the provisions relating to protectiond support of both victims and witnesses.
Article 33(5) of the amended ECCC Law provides tl#ihe Court shall provide for the

protection of victims and witnesses. Such proteciieeasures shall include, but not be limited to,

® One accused, Bormann, was tried in his absensiant to Article 12 of the IMT Statute.



the conduct of in camera proceedings and the gioteof the victim’s identity.” Article 23 of
the Agreement between the United Nations and thglRGovernment of Cambodia reiterates
this provision.

Based upon the present draft, the various ruledingeavith victims and witnesses are not
sufficiently clear as to which part of the ECCC Iwile responsible for implementing this
obligation. It is essential that the Internal Rutkify how protection and support for the victims
and witnesses will occur. Draft Rule 34(3) refavsconsultation between the judges and “the
Victims and Witnesses Unit.” However, no such wvith responsibility for withess protection is
contained in the Draft. Draft Rule 13 refers ordyat Victims Unit, but it is aimed primarily at
facilitating victim participation in proceedings ewil parties, including legal representation and
advocacy of victims’ interests, along similar lines the assistance provided to suspects and
accused persons by the Defence Office.

To this end, the proposed role of the Victims Unitquite different from the protection and
support functions that victims and witnesses unit& perform in many other international and
internationalized courts, such as the ICTR, theMGind the Special Court for Sierra Leone.
These functions include not just physical safetyt, dther measures to ensure that witnesses are
appropriately supported so that they can provigebist possible evidence before the court. The
ICTJ recommends that the IRs should provide forastablishment of a Victim and Witnesses
Unit within the Office of Administration that offersupport and protection to all witnesses and
victims who appear before the ECCC, including pimn for appropriate measures to support
those who fall within this category. Such measumay include psychological support, medical
support, and accompaniment to court during the ipimv of testimony, as well as debriefing
afterwards. A particularly important aspect of thiludes the commitment to providing
specialized staff with training in dealing with giwors of trauma, as well as those with
specialized experience in dealing with female ahiddcvictims® The matter of providing
assistance to victims who seek to participate &8 parties should be maintained but in a
separate office.

It should also be noted at the outset that navisilesses who are called before the ECCC will be
victims. In order to prove the nature of commanddtres for cases of superior responsibility
for serious crimes, some of the most critical entemay come from lower level Khmer Rouge
cadres, or even from those who may be potentigdesuis themselves. Similarly, many withesses
who may be in need of the greatest levels of sgcprotection may in fact be those who can
testify for the defenseA comprehensive support and protection programlavtherefore require
managing the necessary transport and accommodagmrirements of these various groups.
While Draft Rule 34(1) suggests the security fumctwill be spelled out in greater detail in the
“the supplementary agreement on security and safietlythe relevant Practice Directions,” as

" In relation to the two proposed options of sefegtounsel to represent victims and accused persons
ICTJ recommends adopting the list system to ensansparency in the process.

8 For example, Rule 16 of the Rules of Proceduretandence of the International Criminal Court
explicitly providesi,nter alia, that the Registrar is responsible for taking gersdmsitive measures to
facilitate the participation of victims of sexuablence at all stages of the proceedings; informiietjms
and witnesses of their rights under the Statutetia@dRules, and of the existence, functions andadbikity
of the Victims and Witnesses Unit; and ensuring thay are aware, in a timely manner, of the raieva
decisions of the Court that may have an impacheir interests, subject to provisions on confidait.

° A recent study by the Documentation Center of Gadiofound that those who testify for the defenee a
seen as a particularly vulnerable target for reeeattpcks within their communities: “Takeo — A pifear
assessment with respect to possible witnesse® dixtraordinary Chambers in the Courts of Cambodia
Project,” October 2006.



described above there is a difference between isgcand support in a broader sense.
Furthermore, the ICTJ understands that the sedurritgtion is likely to rest solely with the Royal
Government of Cambodia. While both the ECCC Law &wgeement state that the Royal
Government of Cambodia shall take all necessapysste ensure the safety and protection of
persons referred to in the Agreement, this doesahsblve the ECCC as a whole of its duty to
properly discharge its obligation to protect theerasts of both victims and witnesses. There is a
particular duty upon the ECCC in this regard asceoms about the lack of adequate protection
for victims and witnesses have been raised throuigihe process of negotiations for the ECCC's
establishment.

The Internal Rules are the appropriate source iictwto clarify this obligation, and if adequate
funds and personnel to implement the provisionsnateavailable, they should be sought as a
matter of urgency. In order to give meaning to Wrfile 34(6), the Director and/or Deputy
Director of Administration should be explicitly gri@ed the power to negotiate withess relocation
agreements with other states. Failure to addrésssbue will pose serious risks to the ECCC's
ability to foster trust in the proceedings amongfimis and potential witnesses, which in turn may
undermine both its legitimacy and effectivenessti@aarly in relation to leaving a positive
legacy in Cambodia.

M. REPARATIONS (RULE 27)

One feature of the draft Internal Rules that deserfurther examination is the power of the
ECCC to award reparations for injury suffered byilgbarties. Draft Rule 27(12) provides that
reparation can be made for injury suffered by GRalrties, including by awarding proportionate
damages, and that “the Chambers may also awardctio# or symbolic reparation.” This
provision attempts to reconcile the right of victimnder existing Cambodian criminal procedure
to make civil claims in criminal proceedings withetparticularities of the ECCC. Neither the
ECCC Law nor the ECCC Agreement specifies the wayhich this process shall apply, so to
this end it is commendable that the draft InterRales have attempted to do *8o.This is
particularly important in part to address the filwett many Cambodian victims may be expecting
to participate in the ECCC process and to seek awards of compensation for the harm they
have suffered. Furthermore, the inclusion of th@ppsed rule reflects progressive developments
in international law regarding the right to a remddr victims of serious crimes. It may be
useful therefore to consider briefly the largerteatfrom which the reference to reparations has
emerged.

Reparations as a form of justice for victims anday of holding accountable those responsible
for crimes may take a range of forms, individuatollective, material or symbolic, and may be
aimed at restitution, rehabilitation, compensatigmarantees of non-repetition and satisfactfon.

19 Relevantly, Article 39 of the ECCC Law states tHat addition to imprisonment, the Extraordinary
Chamber of the Trial Court may order the confisoatof personal property, money and real property
acquired unlawfully or by criminal conduct. The &isoated property shall be returned to the Stat&é
ICTJ notes that there still appears to be a gaydmt this provision and the procedures containatien
Draft IRs which must be resolved.

! See in particular the adoption by the UN Genesaléinbly of thdasic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims ofssrgiolations of International Human Rights Law and
Serious Violations of International Humanitarian Wwa A/RES/60/147, 21 March 2006 (“Basic
Principles”), and théJpdated Set of Principles for the Protection andmotion of Human Rights through
Action to Combat Impunitye/CN.4/2005/102/Add.1, 8 February 2005.

12 See theBasic Principles, supraote 11 for explanations of these different categories. gisidance on
the implementation of different approaches to rapans, see the forthcoming policy document from th



They may vary from large-scale state legislativegpems to individual court-ordered awards of
financial payments. This paper is obviously notaperopriate place to provide greater detail on
the theory and past practice of efforts in thedfielf reparations for gross human rights
violations™® However, the ICTJ’s extensive work in the areaayfarations has demonstrated
some key points that should be taken into accaurgxamining the potential feasibility and
impact of draft Rule 27.

First, there are particular practical challengeat tHistinguish the claims of civil parties for
compensation in ordinary crimes cases from casetherscale of those that are within the
jurisdiction of the ECCC. The draft Internal Rulesve gone a considerable way to address the
challenges of managing the potentially enormous bramof victims who may seek to join the
ECCC proceedings as civil parties, by providing ¢otlective and representative claims to be
made through “victims associations.” This is a ca@ndable inclusion in the draft Internal Rules.
In the context of international criminal proceduoaly the International Criminal Court (ICC)
has incorporated a similar feature into its prooegsf* However, the ICC system is also
premised on the establishment of a Trust Fund fotirds that may have greater flexibility in
awarding assistance and reparations to victims ihdikely to be possible in cases that come
before either the ICC or the ECCT Further discussion may be warranted to examinetiven a
similar process may be useful to complement the EE@vork in the area, in which case the
ICTJ reserves the right to provide more detailetimoent.

Second, at a more conceptual level it is importansound a note of caution that the ECCC
should take into account in attempting to proviegarations through such a mechanism. Awards
to particular groups of victims as civil parties ynae perceived as fragmenting the broader
universe of victims of the Khmer Rouge regime, ¢iwgr diminishing the aggregate reparatory
effect of the awards even if they are made colletti The meaning of “collective reparations”

should be clarified, such as whether it aims taireproader societal harm, or if it represents an
award to a collective of individual civil partié€sThe crimes that are the main subject of the
ECCC's jurisdiction are by definition massive angtematic. Yet not all victims of the crimes

UN Office for the High Commissioner for Human RighRule of Law Tools for Post Conflict States:
Reparations.

13 For extensive materials on the history of reparetj sed’he Handbook of Reparatiari@ablo de Greiff,
ed. (Oxford: Oxford University Press, 2006), whictllects some of the results of a massive research
project on reparations programs undertaken by@iell See als@ut of the Ashes. Reparation for Victims
of Gross and Systematic Human Rights Violatioks de Feyter, S. Parmentier, M. Bossuyt, and P.
Lemmens, eds. (Antwerp: Intersentia, 2005), and, iDinah Shelton’s account of the process leading
the Basic Principles“The United Nations Principles and Guidelines oepRrations: Context and
Contents.” See also Bernard Buxbaum, “A Legal ¢tisof International Reparations.”

14 Rule 97(1) of the Rules of Procedure and Evidesfcthe International Criminal Court: “Taking into
account the scope and extent of any damage, lossjwry, the Court may award reparations on an
individualized basis or, where it deems it appraig;i on a collective basis or both.”

15 For further analysis of this issue in relatiorttie ICC, see the ICTJ Discussion Paper, “Reparsitoa

the International Criminal Court: A Prospective &fidr the Trust Fund for Victims,” by Marieke Wierd

and Pablo de Greiff, April 2004. Available at:
http://www.vrwg.org/Publications/02/ICTJTrust%20k%20Paper.pdf

16 |t seems unlikely that the ECCC would be able ullyfdefine what the concept means in different
settings; but its practice can identify the nuan@ssmentioned above). For instance, Rule 27.8 thef
draft provides that “[w]lhere a group of Civil Pagiis unable to choose common lawyers... [they] may
request the [Victims Unit] to choose one or morenown counsel for them. In that case the [Unit] shal
take into account the wishes of the Civil Partiesaerned and the particular circumstances of tke,@nd
any conflicting interests within the group, as wa#l the need to respect local traditions and testass
vulnerable groups.”



will be able to access the civil party process,least because of the need to demonstrate “harm”
that has resulted from the individual criminal re@sgibility of specific convicted persons as
required by draft Rule 27(12). Similarly, the regunent of harm that “continues to exist” should
be removed. Symbolic reparations, whether by waynefmorials, public apologies, etc., may
have greater potential to avoid these concernshgfiting a larger number of victims than could
be individually financially compensated, althouglrgly symbolic gestures risk being seen as
token efforts if not accompanied by material repans’’ In enforcing the awarding of financial
reparations, the likelihood of recovering assetenfrconvicted persons in sufficient amounts to
cover the number of claims may be slim. This raisesquestion of whether a supplementary
trust fund financed by voluntary contributions nimynecessary.

The ICTJ emphasizes that these cautionary notescareffered as reason to abandon the idea of
reparations in the ECCC Internal Rules, but ratbealert the Court to the importance of being

aware of where additional policy may be neededatmdle the complex issue of reparations. Such
policy may be useful both in terms of developirangparent guidelines for the implementation of

the rule and also, most crucially, in terms of ngan@ public expectations through adequate

public information and outreach.

In addressing the question of implementation, guidacould be drawn from Rule 97 of the
International Criminal Court Rules which anticipatthe range of complexity and challenges
involved in determining appropriate awards of ragians in cases involving the most serious
crimes and high level convicted persons:

(2) At the request of victims or their legal repestives, or at the request of the
convicted person, or on its own motion, the Couatyrappoint appropriate experts to
assist it in determining the scope, extent of aamage, loss and injury to, or in respect
of victims and to suggest various options concertiire appropriate types and modalities
of reparations. The Court shall invite, as appgti victims or their legal
representatives, the convicted person as welltasested persons and interested States to
make observations on the reports of the experts.

(3) In all cases, the Court shall respect the sigiitvictims and the convicted person.

On the critical issue of explaining the realistigplications of the rule to the public, outreach
efforts must be clear on what the process is fotinai participation and reparations claims, and
where the likely limits are. This is essential hEetECCC is to give meaning to the underlying
rationale that its work should aim to restore thgnily of victims and re-establish trust in theeul

7 On the ECCC’s “discretion” to award “collective symbolic” reparations, two points can be made:
a) The prudent exercise of this option might beartgmt, given that there will be victims of Khmeolje
crimes who will not be “civil parties” because {He perpetrators who victimized them are dead a@r no
charged, (ii) they are not able to join in the kcaspect, e.g. because they have no access tonation on
reparations or to the ECCC itself—no radio, no nseahtransportation, illiteracy. Symbolic reparaso
might include them, specially those that are “ailie” in the sense of embracing either victimsttod
same perpetrator or victims of the same kind ofadion (even carried out by different perpetratass)
“collective” in that the victims have a distinctdashared pre-violation identity that was significantheir
victimization, for example Buddhists or Cham Mugdim

b) On the other hand, any “collective reparatiotisit might be awarded to the civil parties shoutd n
preclude reparations for victims who are unablgoio as “civil parties.” In other words, it mighteb
important to preserve victims’ right to reparatiaige that that the “civil party”-victims associati-based
reparations remedy in the draft rules might be seesimilar to the “opt-out” mechanisms often used
class-action suits in certain jurisdictions.



of law. If this is not done, the ECCC could be irggsunrealistic expectations that it will be
unable to meet, leading to greater disappointmedt @mpounding the suffering of victims,
which in the long term would damage the credibiind legacy of the institution as a while.

IV.  PUBLIC ACCESSIBILITY OF THE PROCEEDINGS
(RULES 10(4), 26, 48, 57(6), 59, 66, 77(5), 83)

Article 34 (as amended) of the ECCC Law stateggtireeral principle that ECCC trials shall be
open to the public unless exceptional circumstamesést to justify otherwise. Article 12(12) of
the ECCC Agreement provides further explanatiothefimportance and extent of the openness
with which ECCC hearings should be conducted. Bhages that access to the proceedings by
NGOs, interested states, the media, etc., shoully ap all timeson the basis that doing so is not
only in the interests of securing a fair and pubiiearing in accordance with international
standards, but also for theredibility of the procedureThe reference to transparency as a
fundamental principle in draft Rule 26 is to be coemded for this reason.

The ICTJ recognizes the importance of preservirg ititegrity of a criminal investigation
process, both in terms of the sensitivities of getly evidence and also in order to ensure the
safety of potential witnesses. Furthermore, itnglarstood that in inquisitorial jurisdictions this
extends through the instruction phase until the rmencement of trial. However, the ICTJ
considers that in the particular context of the EC@ere is good reason to modify this general
approach from that which may apply in the caserdinary crimes. The well-documented lack of
public trust in judicial processes and the feapadaliticization are two reasons behind the mixed
national-international composition of the ECCC.tRarmore, the ECCC will be the first attempt
in 25 years to investigate and hold accountablsehaccused of crimes that have defined and
irreparably damaged Cambodian society. A more diggecess may be viewed with far greater
suspicion in such a fraught context.

The provisions in draft Rules 57(6) and 59 in whibk Co-Prosecutors and Co-Investigating
Judges may provide the public with selected actedsaformation about the progress of the
investigations are commendable departures frondatdrinquisitorial practice. These provisions,
however, would be strengthened considerably if ld@guage were obligatory rather than
permissive, while still allowing discretion in theature and amount of information provided.
Furthermore, as a matter of streamlining and enguconsistent public information practice
within the ECCC, the Internal Rules should makes @ explicit part of the functions of the
Office of Administration in draft Rule 10(4) by anding it as follows:

Without prejudice to the authority of the Officetbie Co-Prosecutors, the Office of Co-
Investigative Judgeghe Defence Officeand the Victims Unit to receive obtain and
provide information and to establish channels aghewnication in the conduct of their
[judicial] functions, the Office of Administratioshall serve as the official channel for
both internal and external communication of the ECE€rocedures for the internal
management of information related to the judicial ad administrative functions as

'8 The ICTJ can make further materials on reparatissises available as required. As part of takiregeh
discussions further, it might even be useful f& BCCC to determine if, on the basis of its autkipii can
recommend the initiation of a separate and broesfmrations program that would address victimauahk s
rather than as litigants (“civil parties”).



well as procedures for external relations will be gbject to the terms of the ECCC
Practice Directive on the matter®

Clarity of responsibilities for public comment withinimize the risk of unapproved public
comment by ECCC judicial or administrative offigalvhich could lead to perceptions of bias.

The ICTJ believes that the discretion providedh® €o-Investigating judges in draft Rule 59(3),
to grant limited access to non-parties to the mrdoeys during the judicial investigation, sets a
positive example compared to existing Cambodiamiodl procedure. Draft Rule 77(5) should
be amended in a similar way in relation to the peatings before the Pre-Trial Chamber,
particularly in light of its expanded role in hewyipre-trial challenges to the indictments and
jurisdiction of the ECCC.

In draft Rule 83, in addition to ensuring that theotection of victims and witnesses is a
recognized exception to the general prohibitiorironameratrial proceedings, provision should
be made along similar lines in draft Rule 59(3altiow for limited access to closed sessions for
the purpose of monitoring compliance with minimumedprocess guarantees and human rights
standards. Guidance could be found in Rule 79(@h@fSpecial Court for Sierra Leone Rules of
Procedure and Evidence which provides that “[ije #vent that it is necessary to exclude the
public, the Trial Chamber should if appropriatemiérrepresentatives of monitoring agencies to
remain. Such representatives should, if appropriatee access to the transcripts of closed
sessions® A similar provisions were made in the trials befdthe Special Panels for Serious
Crimes in Timor Leste, and were seen as an imponia@ans by which to reassure the public that
closed sessions were being used appropriately.

V. ADDITIONAL ISSUES AND LESSONS FROM THE IRAQI HIG H TRIBUNAL

In addition to the key areas detailed above, tla@eea number of other important issues that
deserve greater attention in the process of fimglizhe Internal Rules. As it has not been
possible to provide more detailed comment on tledbe timeframe allowed, the ICTJ offers
some preliminary comments only. The ICTJ’s viewinformed not just by the comparative
experiences of other international and mixed naligmernational courts, but also from recent
lessons drawn from closely monitoring the procegslibefore the Iraqi High Tribunal (IHT) in
Baghdad* Despite their many and significant contextual patitical differences, the IHT serves
as a useful reference point for the ECCC becaudigeumost other tribunals tasked with

% There could be two documents drafted and issueRratice Directives or Administrative Instructions
The ICTJ suggests that the first document couldRrecedures for the Management of Internal Judicial
and Administrative Information,” covering the way which judicial documents are managed (levels of
classification and confidentiality), documents gmdcedures related to victims and witnesses, ahdrot
issues as necessary. This should be decided immziign with Court Management and in consultation
with the Public Affairs Office. The second documentuld be a comprehensive “Media and External
Relations Policy for the ECCC,” clarifying how alhternal information is externally managed and
disseminated. Each of these two documents shoulttdss-referenced to the other where appropriate to
ensure coherence (for example, how judicial docushare provided by the relevant office such as Cour
Management) to the Public Affairs Office.

2 For applications of this Rule, see SCSProsecutor v. Norman, Fofana, Kondew&ase No.
SCSL-2004-14-T, Order on Trial Monitoring During dSed Session, 27 October 2004 Digest of
Jurisprudence of the Special Court for Sierra Leo@e Laucci (Dordrecht, Martinus Nijhoff Publishers
2006), at676-677 (R79-TC-10).

2L See ICTJ Briefing Paper, “Dujail: Trial and ErrgrRovember 2006, available at www.ictj.org.
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adjudicating system crimes, the procedures athfie like those at the ECCC, are based on a
civil law or inquisitorial—as opposed to a commamwi—legal tradition?”

Some additional issues that should be addresskdiethe following:

» Full transcripts should be provided as part of arooitment to transparency and fairness
(draft Rule 95).The length, complexity, and politically chargedura of trials such as
those before the IHT and ECCC magnify the needefach trial to have a complete
transcript and reserve judges who are ideally alildl to attend all proceedings from the
beginning. The efficiency and effectiveness of tH€ have been greatly hampered by the
lack of an official trial transcript. The lack of teanscript has forced judges to become
preoccupied with taking copious notes during hemrirdenied judges a valuable tool for
issuing opinions, decisions and judgments; and wiltloubtedly hamper the appellate
process because the appellants and the appeltdeswill be unable to review exactly
what happened during the first long and complead.tithe absence of a transcript has also
severely impeded external monitoring and analydighe IHT, making constructive
criticism and outreach more difficult.

» Transparent procedures for disqualification andlegg@ment of judges (draft Ruf&(7))
The draft IRs provide an extensive listing of im&t@s in which judges may be replaced.
Given the length and politically charged naturesydtem trials, the experience of the IHT
(where four out of the five trial judges were req@d during the Duijail trial) indicates that
it is likely that at least one trial judge will nbe available to sit for the entire duration of
the trial. As a result, appointing at least oneres judge for all trials is important. Ideally,
reserve judges should attend all the proceedimys fhe beginning of the trial to ensure an
adequate assessment of the facts; however, a coemsige trial transcript may help
mitigate the need for such an expensive measure.

» Greater clarity of administrative responsibilitiédraft Rules 10-11)The IHT has suffered
greatly from the lack of a strong registry. Rulegarding the powers and position of key
managers should be carefully drafted to preventitl@propriate downgrading of key
managerial responsibilities. The Internal Rulesusthgpecify that dossier materials should
be appropriately indexed, with a unique identifimatkey and reference to the chain of
evidence.

* Codes of conduct (draft Rule 42h Iraq the court had insufficient tools to disang
inappropriate behavior, relying only on the natioBar Association. The Defence Office
could play a key role in this regard, as could eaclcode of conduct to be signed by
defense lawyers before accreditation. Similar cadenduct should be developed for all
lawyers appearing before the ECCC, as well asufitggs and all court officials.

» Greater scope in the right of the Defence to camfre@itnesses (Draft Rules 29(4), 30,
63(2) and 86(1))While it is clear that inquisitorial trials liklose at the IHT or the ECCC
do not emphasize live oral testimony as much asradvial trials, the ECCC must remain
aware that minimum standards and also perceptibfgroess require that the defense has

22 |t should be noted of course that the jurisdiciiosimilarities are limited as the underlying legal
framework in Iraq is relatively old. It represemsactice from the 1950s, rather than contemporast b
practice in civil law countries.
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the opportunity to confront withesses providing artant evidence against them, either at
trial or during the pre-trial proceedings.

» The need for clear rules of disclosure that folline well-established practice of the other
international tribunals (draft Rule 78(4)—(5)Jfhe ECCC should at least specify (and
enforce) minimum time requirements for disclosur@widence to all parties before it can
be admitted at trial.

» Parties should be permitted to confront or challergpurt-appointed experts (draft Rule
36(10)) This should be in addition to the right to sediaonal expert evidence.

» Greater clarity on the scope of admissible evidefdeaft Rule 86).Rules on the
admissibility of evidence should include referetce requirement of probative value, an
explicit exclusion of evidence gathered by inappiaip means, and sufficient safeguards
in relation to confessions.

» Obligations of Investigating Judge to gather ansctbhse exculpatory evidence (draft Rule
58(5). This should be made more explicit.

« Time limits on filing appeals (draft Rule 10@8he draft IRs provide only a very limited
time for filing an appeal, which does not necesgadflect the complexity and scale of
cases likely to be heard by the ECCC.

» Greater transparency and guidance on sentencin@f{dRule 100) No guidance is
currently provided.

VI. CONCLUDING COMMENTS

In conclusion, the ICTJ commends the ECCC'’s redagnbf the need for broader input into the
development of the Internal Rules, which will helfmsure that the ECCC benefits from
comparative experiences in other countries, is nmaoke responsive to the demands of victims,
and consequentially has greater positive impachiwiCambodia. The decision to open the
process to public input also serves as a valuat@mple for Cambodian legal processes. To this
extent, the ECCC is also setting a benchmark ftarmational best practice, although the time
permitted for public dissemination and comment dopérhaps have been extended to 21-30
days. ICTJ urges the ECCC and its Rules Committgmiticular, to continue to involve external
actors in providing regular input during furthewviewvs of the procedures as they continue to
develop.

As illustrated by its comments in this paper, G&J believes there are important policy issues to
consider in addition to the legal technicalities thfe drafting process. Any procedure
implemented by the ECCC must be assessed in ligtd broader role to re-establish respect for
judicial processes and to provide an effective eymie response to systematic human rights
violations. An important element of this is for tHECCC to avoid creating unrealistic
expectations of what it is able to achieve, whitewging its basic minimum obligations to ensure
fair trials are observed and the interests of wistiare protected. Any process which risks
undermining respect for the rule of law will thwéne Court’s efforts to fulfill this broader role.

If the ECCC is to ensure that its proceedings adoidg more harm than good to the rule of law
in Cambodia, the issues raised in this document beiaddressed as a matter of priority.
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About the ICTJ

The International Center for Transitional JustiE&T{J) assists countries pursuing accountability
for past mass atrocity or human rights abuse. Thet€Z works in societies emerging from
repressive rule or armed conflict, as well as talgshed democracies where historical injustices
or systemic abuse remain unresolved.

In order to promote justice, peace, and reconigliatgovernment officials and nongovernmental
advocates are likely to consider a variety of titaorsal justice approaches including both judicial
and non-judicial responses to human rights crinfde ICTJ assists in the development of
integrated, comprehensive, and localized approatthé®nsitional justice comprising five key
elements: prosecution by fair trial of perpetrat@scumenting and acknowledging violations
through non-judicial means such as truth commissiogforming abusive institutions, providing
reparations to victims, and facilitating reconditia processes.

The Center is committed to building local capaeityl generally strengthening the emerging field
of transitional justice, and works closely with angzations and experts around the world to do
so. By working in the field through local languagtee ICTJ provides comparative information,

legal and policy analysis, documentation, and efiat research to justice and truth-seeking
institutions, nongovernmental organizations, gorents and others.

Further information about the ICTJ is availablevatw.ictj.org or by contacting info@ictj.org.
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