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Executive Summary

After September 11, 2001, U.S. counterterrorism policies
authorized and fostered systematic violations of human rights
standards under national and international law. Those most
responsible were not held accountable. Contrary to fundamental
democratic values, these policies and actions damaged the
standing of the United States in the world and irreparably
injured individuals. Abuses against prisoners were committed
in detention facilities in Afghanistan, Iraq, and Guanténamo
Bay, and in secret prisons run by the Central Intelligence
Agency (CIA). These violations humiliated and degraded
detainees, stripped them of their core bearings in the world,
and, in a number of instances, resulted in death.

On August 24, 2009, U.S. Attorney General Eric Holder
announced that he was appointing Assistant U.S. Attorney
John Durham to conduct a preliminary review into the possibil-
ity that federal laws were violated in the interrogation of specific
detainees outside of the United States. The review should serve
to gather facts and determine whether a full investigation is
warranted. While limited, this is a welcome step in a terrain
that has been marked by notable failures of accountability in

the face of continuing revelations that crimes were committed.

Abundant documentation indicates that serious abuses of

a similar nature occurred across U.S. detention sites in
Guantanamo, CIA prisons, and detention facilities in Iraq and
Afghanistan. Evidence of these abuses appears in the reports of
U.S. government investigations as well as NGO, academic, and
journalistic accounts that rely on interviews with detainees,
former guards, and interrogators who have first-hand knowledge
of incidents and practices. Reports regarding practices in all these
locations reveal similar patterns of detainee abuse, both physical
and psychological, perpetrated by military personnel, CIA
agents, and security contractors alike. Detainees were shackled
in stress positions, including suspension by the arms, slapped,
kicked, punched, savagely beaten, slammed into walls, and

www.ictj.org

choked. Forced nudity, sleep deprivation, 24-hour light exposure
or complete darkness, freezing cold cells without adequate
blankets or clothing, extended isolation, use of threatening dogs,
religious abuse including desecration of the Qur’an, sexually
degrading treatment and abuse, and threats to torture, rape or
kill detainees or their families were common techniques, often
used in combination, during detention and interrogation.

Far from being isolated incidents, detainee abuses were
sanctioned at the highest levels of government, validated in
legal opinion, and then perpetrated systematically. These abuses
qualify as “system crimes” and should be prosecuted as such.
Available sources indicate that the CIA and Department of
Defense (DOD), after discussing with and getting approval from
high-level officials of President George W. Bush’s administration,
developed specific abusive interrogation techniques to

be used on detainees. Department of Justice (DOJ) lawyers
produced memoranda that opined that the Geneva Conventions
did not protect detainees. Applying a radically narrowed
definition of torture, DO]J analyzed and approved the use of
specific techniques, such as waterboarding, sleep deprivation,
stress positions, and physical force, stating that these acts, used
alone or in combination, were not torture. The migration of
these techniques through various theaters of war and detention
facilities can be tracked through the accounts of military
personnel and documents detailing the approval of techniques.
The fact that these abuses were the result of officially sanctioned
policies means that these crimes should be approached as “system
crimes”—crimes that are perpetrated systematically, often as part
of an officially sanctioned policy.

Previous failures of accountability for these violations amount to
de facto impunity, including an unwillingness to pursue these
cases up the chain of command and, where prosecutions did
ensue, lenient penalties. Although revelation of the abuses at
Abu Ghraib prison in Iraq resulted in a spate of court martial
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convictions, those who were tried were mainly low-level guards
such as dog handlers or others who were directly involved in
abuses. The only commanding officer tried was acquitted of all
serious charges. In fact, most of the supervising officers who were
implicated in the abuses by government investigations suffered
no consequences, and some were promoted within the military.
Yet the prosecutions for the abuses at Abu Ghraib were the most
organized and comprehensive prosecutions to date. Other
military criminal investigations of abuses in Afghanistan and Iraq
have occurred on a more sporadic basis, usually resulting in very
low sentences or administrative reprimands for serious crimes
such as torture by electric shock, sexual assault, severe beatings,
setting a detainee on fire, and several instances of torturing
detainees to death. Federal courts have successfully prosecuted
only a single CIA contractor, who beat a detainee to death
during a four-day interrogation. Overall, there has been a failure
to effectively investigate or prosecute anyone beyond those who
immediately carried out the abuses and a tendency toward
lenient penalties for anyone who has been tried. This has resulted
in de facto impunity that should not in any way be regarded as
an adequate response by the United States to these violations.

Prosecutions should focus on policy-makers and high-level
officials. System crimes are usually perpetrated pursuant to a
policy that facilitates the widespread commission of crimes and
in some cases insulates perpetrators from liability. To prosecute
system crimes such as those sanctioned by U.S. officials, it is
insufficient to hold accountable only those who carried out
orders or whose actions went beyond the stated government poli-
cy. A prosecutor must examine the role of the policy itself and
the policy’s engineers in creating an environment where
systematic abuse became commonplace and escalated to even
more egregious abuses and detainee deaths. In the current case,
evidence indicates that senior politicians and lawyers who
actively formulated the policy or proactively aided it through
flawed legal advice potentially are those most responsible for its

consequences.

The U.S. legal system can adequately deal with system crimes
and prosecutions of high-level officials. The abuse of detainees
in U.S. custody and related acts violate federal criminal laws
prohibiting torture, murder, manslaughter, sexual abuse, assault,
kidnapping, war crimes, and obstruction of justice as well as
similar provisions under the Uniform Code of Military Justice.
Current laws provide adequate jurisdiction to prosecute current
and former members of the military, government, and civilians
such as contractors who were involved in developing and
implementing abusive policies. Tracing criminal liability to
high-level officers and policy-makers is also possible under U.S.

law. Conspiracy, aiding and abetting, and dereliction of official
duties may be used to track criminal liability up civilian and
military chains of command. To highlight the severity of the
crimes, prosecutors should focus on using the War Crimes Act
and Torture Act when possible.

Obstacles and efforts to discourage prosecution are present but
not insurmountable. A prosecutorial strategy should consider
how to overcome certain obstacles. The 2006 Military Commis-
sions Act revised the War Crimes Act and limited the definition
of war crimes, with retroactive effect. As a result, humiliating
and degrading treatment of detainees in post 9/11 U.S. counter-
terrorism operations can no longer be charged as war crimes
under the statute. Furthermore, statutes of limitations for various
crimes must be taken into account. Torture with foreseeable risk
of death or serious injury, capital crimes such as murder, or other
war crimes resulting in death have no limitations period, but for
some cases of torture, cruel treatment, or conspiracy to commit
torture, charges may be subject to an eight-year statute of
limitations. Under current laws, charges must be filed within five
years for most other crimes, including many war crimes.
Additionally, although a significant amount of information is
already in the public realm, prosecutions for detainee abuses also
may involve special evidentiary rules, such as those dealing with

classified evidence or privileged executive communications.

Certain defenses, such as necessity and self-defense, already
distorted in public discourse as alleged justifications for maltreat-
ment of detainees, are likely to be raised. Given the speculative
nature of future terrorist threats and the fact that detainees were
imprisoned, these are untenable claims. Interrogators might raise
other possible legal defenses, such as mistake of law or superior
orders, although they would not be applicable to high-level
officials who developed or oversaw the policies, nor to the
lawyers who provided legal justifications for them. Despite their
currency in public discourse, these defenses essentially seek to
justify torture on the grounds of exceptional circumstances,
public authority, or superior orders, all of which are expressly
prohibited under the UN Convention Against Torture to which
the United States is a party.

Prosecution of these crimes is necessary to fulfill international
and domestic legal obligations, reaffirm core values, and restore
trust in the rule of law within the United States. Prosecution will
also assist in establishing global credibility. Prosecution of
detainee abuses will send a clear signal, now and in the future,
that the distortions of the internationally and domestically recog-
nized prohibition against torture, devised at the highest levels of
the U.S. government, were illegal. Although the detainees who

experienced abuse were noncitizens whose suffering is infre-
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quently recognized in the mainstream U.S. discourse, the
experience of other countries makes it clear that legitimizing
torture “when necessary” unleashes a cascade of detrimental
effects on human rights and the rule of law. The United States is
a party to the UN Convention Against Torture that requires a
signatory state to criminalize torture and to prosecute that crime.
The U.S. Congress passed a statute to fulfill those obligations,
and ignoring well-documented breaches will only serve to further
erode this norm. On an international level, prosecutions will
help restore U.S. credibility that has been badly tarnished by its
public circumvention of the Geneva Conventions and legal
justifications for detainee abuse. If full-fledged prosecutions are
pursued, the United States will take a major step toward
restoring its position as one of the foremost advocates for human

rights and accountability in the world.

Political will to take up prosecutions should be based on
objective legal standards, demonstrated by action, and informed
by public knowledge of the truth rather than by partisan
sentiment. The largest hurdle advocates of prosecution for
human rights abuses currently face in the United States is a lack
of political will to pursue investigation and accountability for
past and current detainee abuse. Evidenced by the initial
resistance to Attorney General Holder’s announcement of
preliminary investigations into detainee abuses, it is likely that
continued pursuit of prosecutions will meet with backlash by
some pundits and a segment of the public inclined to turn a
blind eye to crimes perpetrated in the name of “national
security.” Leadership and a long-term vision in this respect will
be needed, and more limited, “expedient” approaches should be
rejected. Prosecution will provide the strongest assurance that the
intent to reverse course on U.S. abuses can be trusted. Despite
divisions in domestic public sentiment that have been linked to
partisan views, the legal obligations to prosecute remain in force.
Inaction is not a choice of neutrality over political vengeance or
retribution, but in fact is a choice of indifference toward the
objective operation of justice that erodes faith in the rule of law.

The failure to pursue criminal investigations in the United States
has already led to actions in several European countries, and the
continued failure of domestic prosecution may raise interna-
tional pressure. Additionally, experience with systematic or
officially sanctioned abuses in other countries indicates that
crimes of this nature cannot simply be forgotten. Evidence and
information will continue to surface, whether from information
leaks, detainee accounts, or investigation by human rights
organizations and the media. As more information becomes
available, the sector of the U.S. public that rejects the torture
and cruel, inhuman, and degrading treatment that was carried
out in their name will likely increase. Although the victims of
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these crimes may not garner significant public support in the
United States at this time, in the future, their pain and suffering
may finally be recognized as one of the very real and condem-
nable consequences of these policies. Attorney General Holder
reminded the public in August 2009 that his duty was to follow
the facts and the law where they lead; it is the duty of the public
to insist on it.

Conclusions

¢ Given the vast amount of evidence that crimes were
committed on the basis of official policy, criminal prosecu-
tion for detainee abuses in the United States is a moral and
legal imperative.

*  Domestic and international legal obligations require that
these crimes be prosecuted, and the facts demand that
detainee abuses be treated as system crimes.

*  The attorney general must follow the evidence wherever it
might lead and pursue investigations and prosecutions. It is
likely that this entails going beyond the constraints of
Assistant U.S. Attorney Durham’s current mandate.

* A prosecutorial strategy should focus on the role of the
policy, its authors, and overseers and, where possible, should
put to use anti-torture and war crimes laws specifically
designed to indicate the seriousness of these actions.

*  Action is needed now, particularly since measures taken to
pursue criminal accountability thus far have been inadequate
and the time period for prosecuting some crimes is limited.

e The U.S. legal system has the tools to adequately deal with
the complexities of system crimes. Prosecutions can and
should be pursued in the United States.

*  Rigorous investigation and serious efforts at prosecution of
these violations should help to restore the rule of law and
send a clear signal, now and in the future, that the absolute
prohibition on torture and the ban on cruel, inhuman, and
degrading treatment will be respected by the United States
and that breaches will not be tolerated.

*  Prosecutions are a cornerstone of accountability and should
be complemented by nonjudicial inquiries into the broader
picture, institutional reforms that ensure such abuses will
not recur, and reparative measures for the victims of these

serious harms.
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We reject as false the choice between our safety and our ideals. Our founding fathers, faced with perils that we can scarcely
imagine, drafted a charter to assure the rule of law and the rights of man, a charter expanded by the blood of generations.
Those ideals still light the world, and we will not give them up for expedience’s sake.

—Barack Obama, Presidential Inauguration Speech, January 20, 2009

1. Introduction

After September 11, 2001, U.S. counterterrorism policies
authorized and fostered systematic violations of human rights
standards under national and international law for which those
most responsible were not held accountable. Contrary to
fundamental democratic values, these policies and actions
damaged the standing of the United States in the world and
irreparably injured individuals. Abuses against prisoners were
committed in detention facilities in Afghanistan, Iraq, and
Guantdnamo Bay, and in secret prisons run by the Central
Intelligence Agency (CIA). These violations humiliated and
degraded detainees, stripped them of their core bearings in the
world, and, in a number of instances, resulted in death.

On August 24, 2009, U.S. Attorney General Eric Holder
announced that he was appointing Assistant U.S. Attorney
John Durham to conduct a “preliminary review into whether
federal laws were violated in connection with the interrogation
of specific detainees at overseas locations.” The review should
serve to gather facts and determine whether a full investigation
is warranted." While limited, this is a welcome step in a terrain
that has been marked by notable failures of accountability in
the face of continuing revelations that crimes were committed.

As a preliminary review moves forward and recommendations
are formulated on whether and what kind of investigation is
warranted, a number of questions come to the fore. These
include: why a criminal investigation is not only important but
obligatory; the scope and focus of investigation and prosecution
including where the greatest criminal responsibility lies; what
provisions of U.S. laws can be used as a basis for prosecutions;
and how the U.S. justice system can overcome potential obstacles
in the path of accountability.

The design, widespread scope, and consistent nature of the
abuses indicate a pattern pointing to the clear involvement of
the highest levels of civilian and military command at both the
policy and operational levels. Evidence indicates that command-
ers of military branches, including Special Forces, and the

CIA sanctioned subordinates to perpetrate abuses at prisons,
detention facilities in combat zones, and secret “black sites.”
Political leaders and their legal advisors from the White House,
Department of Defense (DOD), Department of Justice (DOYJ),
and the CIA authorized and approved many of these acts.

As such, the abuses appear to constitute “system crimes”—

i.e. crimes that occurred on a large scale and were perpetrated
as part of officially sanctioned policy.

Debate concerning the United States’ use of torture in the

“war on terror” has often focused narrowly on whether a
particular abusive technique constitutes torture, with water-
boarding a prime example.? However, the evidence gathered

to date unquestionably indicates that certain abusive methods—
alone or in combination—constituted torture as well as, at a
minimum, cruel and inhuman treatment. These are crimes.

This broader recognition should shift the debate to the policies
that allowed these abuses to be perpetrated in a widespread

and systematic fashion, and the resulting criminal liability.?
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The evidence of torture and related abuses is well documented,
strong, consistent, and corroborated. The accumulated sources
that document this include the following:* DOJ investigations
and reports;> DOD investigations and reports;® the CIA
Inspector General’s report on detention and interrogation
activities;” Congressional committee investigations and reports;®
reports by the International Committee of the Red Cross
(ICRC);® interviews with former detainees;"® academic studies;"
nongovernmental human rights reporting; documentation
from legal filings;™ accounts of U.S. service men and women;™
accounts of former detainees;” and other declassified U.S.
government documents. Yet this documentation represents
only a small fraction of the evidence that could be made available
with further declassification and access to documents solely

in the government’s possession. For example, based on the
information currently available, it appears that logs were
maintained for detainee interrogations.” The CIA videotaped
interrogation sessions and documented the use of waterboard-
ing;'"® detainees also have reported being videotaped.™ Most
detainees have reported being photographed.?® Only a relatively
small percentage of former detainees have been interviewed
about their experiences.” Hearings in which detainees have
testified about their treatment remain heavily censored.?

Thus, while much is known about the nature, scope, and extent
of abuses against detainees in the U.S. “war on terror,” much

more remains to be uncovered.

The new opening for criminal investigation could be an
important step forward in uncovering and addressing abuses
and reversing failures of accountability. In January 2009, when
President Barack Obama ordered an end to abusive practices,?
he committed to a future in which torture and cruel, inhuman,
or degrading treatment would play no part in U.S. policy.
Investigation and prosecution of crimes that occurred as part
of carrying out these policies is a crucial piece of ensuring that
this commitment is honored in fact and underscored by the
operation of the rule of law.

In Chapter 2, this paper will answer the question of what illegal
behavior is at stake that could be prosecuted. We briefly
summarize the abuses and, in an annex, chart the remarkable
similarities in abuses across detention facilities in Guantdnamo,
Iraq, Afghanistan, and CIA detention sites. In doing so, we argue
that some of the “enhanced interrogation techniques” constitute
crimes that were perpetrated in a systematic way.?* This section
also includes an overview of how the policy behind these crimes
was developed and by whom.

www.ictj.org

The paper next examines the policy questions that should inform

decisions about prosecutions, including:

*  Why the United States should consider prosecutions
(Chapter 3)

*  Considerations in deciding who ought to be prosecuted, and
how accountability has fallen far short to date (Chapter 4);
and

*  How prosecutions could be brought, including relevant
criminal laws, bases for jurisdiction, and possible obstacles

and defenses (Chapter 5).

Given that these aggressive and abusive practices are unlawful
under both U.S. and international law, it is our conclusion that
those who bear the greatest responsibility should be investigated
and prosecuted in U.S. courts, both military and federal. We
also argue that U.S. law allows for such prosecutions and that
potential obstacles in the law can be overcome. Our conclusions

are found in Chapter 6.
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2. The Abuse of Detainees as a System Crime

The Crime Base: Effects of the Policy
in Various Locations

Abuses in pursuit of U.S. counterterrorism detention and
interrogation policies occurred within a “totalizing environment”
where a variety of inhumane techniques were coupled with
extreme conditions of custody. First, until the U.S. Supreme
Court rulings of 2004,” prisoners generally had little or no
contact with the outside world except, for some, through access
to the ICRC.? This extreme isolation contributed to the
dependence of prisoners on their interrogators and jailers.
Second, a major innovation of the imprisonment of these
suspects was the integration of the “jailing” function with the
“intelligence-gathering” function. Thus prison guards and
military police helped create an environment in which prisoners
were “softened up” for their interrogations.” Third, interrogators
were given a tremendous amount of control over the daily life
of the detainees, including access to medical care, family mail,
and prayer, to name just a few examples.?

While limitations on available information continue to constrain
factual findings and make it impossible to know how many cases
of abuse there are, the similarity of patterns of reported abuses
across the various sites of U.S. detention is striking. The abuses
documented at the principal sites are summarized below. A chart
(Annex) illustrates the widespread and similar nature of reported
abuses in Guantdnamo Bay prison, in Afghanistan, Iraq, and in
CIA detention sites. Not all the conduct may amount to torture,
but it still should be the subject of rigorous investigation and,
where appropriate, prosecution.

*  Guantdnamo: Guanténamo Bay prison, informally known
as GTMO, was intended to be a facility beyond the reach
of the law.?® Former prisoners report that the transfer to
GTMO was particularly harrowing.** When GTMO first

opened in January 2002, prisoners were housed in tempo-
rary, open-air cages that resembled dog kennels and exposed
them to the elements.” Camp Delta and its sub-camps then
became the permanent home of most of the prisoners.

Guantdnamo detainees were routinely subjected to physical
and psychological abuse in connection with interrogations
and as punitive measures. The detainees’ accounts are
remarkably consistent. Among the most commonly reported
abusive practices were the routine use of stress positions
(chaining or otherwise made to hold positions designed

to cause severe stress on the body over a period of time),
extremes of light and dark and hot and cold, forced shaving,
deprivation of prayer, desecration of the Qur’an, and sleep
deprivation, often in combination.* Prolonged solitary
confinement has been a debilitating facet of life at the
facility for many of the men.® Detainees reported frequent
lack of access to basic necessities, such as blankets, clean
mattresses,™ toilet paper, food, religious articles, and

medical care, unless they cooperated with interrogators.®

As of August 2009, more than 540 prisoners had been
released from GTMO, either because they were transferred
to their home governments or released to other countries.®
Six men have died in GTMO, five of them labeled sui-
cides.”” As of early September 2009, approximately 226
detainees remained.®

Afghanistan: Despite an almost total lack of transparency
about conditions in U.S.-run prisons in Afghanistan,
human rights groups, journalists, academic researchers, and
former detainees have documented the consistent use of
torture and abusive treatment and conditions of confine-
ment against prisoners. From the earliest days of the
Afghanistan war, U.S. officials were aware that abusive
techniques routinely were being used there.*® Common
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practices included use of threatening, barking dogs, forced
standing—including with hands above the head or suspen-
sion by the arms—continuous shackling, extreme sleep
deprivation, sensory deprivation (including hooding),
24-hour light exposure, and forced kneeling, among other
abuses.*®

Iraq: Tens of thousands of Iraqis have been arrested and
detained since the beginning of the war in Iraq; some
estimates are as high as 100,000.” Abu Ghraib may be
the most well known prison in Iraq, but the United States
also controlled other centralized prisons. Many Forward
Operating Bases (FOBs) under divisional or brigade
command have facilities for short-term detention. Special
Operation Forces also housed prisoners in their own
facilities.*?

From early in the Iraq war, reports of abuse surfaced.”
Based on visits and interviews conducted from March to
November 2003, the ICRC concluded that dozens of
abusive practices “were tantamount to torture.”** In April
2004, dozens of photos from Abu Ghraib, taken by soldiers,
became public.”® The exposed abuses included the use of
barking, snarling dogs, stress positions (including being
hanged by the arms), forced nudity, isolation (especially in
dark cells), sexually degrading treatment, and sleep depriva-
tion.*® Detainees also reported being slapped, punched, and
kicked.*” A former military interrogator described similar
abusive practices at the other prisons and FOBs, and noted
that interrogations became more about “securing a confes-
sion” than actually obtaining intelligence.*® Abuses contin-
ued even after the Abu Ghraib exposé.*

Deaths in Afghanistan and Iraq: In Iraq and Afghanistan, a
number of instances of detainee abuse resulted in death. The
Army Inspector General Report found that 20 deaths in
custody implicated the abuse of the detainee; in 12 other
instances, insufficient evidence had been gathered.® Other
information has been gathered from the declassification of
the records of 22 cases investigated by the military in Iraq
and Afghanistan for courts-martial or other disciplinary
purposes.”' Private security contractors working with the
military and CIA, as well as CIA agents, also have been
implicated in several of the deaths.™

CIA Prisons: Under a program that President Obama ended
in January 2009, the CIA detained so-called “high value”
detainees for prolonged periods in a network of secret cells
throughout the world.** The total number of detainees has

never been ascertained.®® While information now exists on
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some of the locations, a survey of all locations has never
been revealed.”® The detainees effectively were “disappeared”;
they had no access to the outside world or the ICRC, and
their families were given no information about their
whereabouts or if they were even being held by the United
States.”

Information concerning the treatment of detainees in CIA
detention was difficult to obtain prior to the September
2006 transfer of 14 of the prisoners to GTMO.* Soon
thereafter, ICRC representatives interviewed those prisoners.
In April 2009, ICRC'’s report of these interviews was leaked
to journalist Mark Danner.”® The report indicated that the
men were held incommunicado for periods ranging from six
months to nearly four and a half years.®® These detainees
experienced a variety of abusive interrogation methods
designed to take a physical and psychological toll on them
and to make them more compliant with interrogators’
demands for information. For example, CIA detainees were
subject to beatings, punching, continuous shackling,
suspension, forced nudity, extremes of temperature, denial
of food, forced shaving, hooding, prolonged diapering,
threats, and waterboarding.®'

According to a recently declassified December 2004
memorandum sent from an associate general counsel at the
CIA to the DOJ Office of Legal Counsel (OLC), a “generic
interrogation process” would include combinations of white
noise or loud sounds and constant light, nudity, sleep
deprivation through vertical shackling, dietary manipula-
tion, slaps, and holds. Slamming detainees into walls
(“walling”), water dousing, stress positions, and cramped
confinement would be used in combination with the other
“conditioning” techniques.®

The CIA Inspector General’s (CIA-IG) report indicates
horrific practices occurred that may have fallen outside the
contours of advice by the OLC, including the use of an
unloaded semi-automatic handgun to threaten detainees,*
mock executions,* smoke inhalation to provoke vomiting,®
threats with a power drill,®® death threats and threats against
family members, pressing on pressure points to provoke
repeated fainting,® scrubbing with harsh brushes,* and
excessive use of waterboarding.” Strikingly, the Inspector
General addresses not only these excesses, but the whole
program of approved enhanced interrogation techniques,
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when he says it “...diverges sharply from previous Agency
policy and practice, rules that govern interrogations by U.S.
military and law enforcement officers, statements of U.S.

policy by the Department of State, and public statements by
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very senior U.S. officials, including the President, as well
as the policies expressed by Members of Congress, other
Western governments, international organizations, and
human rights groups.”” Physicians for Human Rights
(PHR) has reported that medical professionals’ monitoring
of interrogations and the use of particular techniques

“to determine their effectiveness” is equivalent to using
prisoners “as human subjects, without their consent,

and thus also approaches unlawful experimentation.””
Moreover, approved techniques set the tone for what was
permissible in detention centers and may have contributed
to other abuses.

The evidence of systematic abuses of detainees across the
different detention sites tends to indicate that abuses occurred as
the result of a policy—explicit or tacit—and not because of a few
“bad apples.”” An investigation of these crimes must look up the
chain of command for the ultimate decision-makers sanctioning
criminal acts in the detention and interrogation of detainees.

Official Knowledge and Responsibility for
“Enhanced Interrogation” Policy and Torture

Apart from the systematic nature of abuses, the evidence further
shows that high-ranking officials in the administration of former
president George W. Bush are implicated in creating, sanction-
ing, and ordering a plan to use abusive interrogation techniques
on detainees apprehended in the “war on terror.” Declassified
U.S. government documents,” journalistic accounts,” and
Congressional investigations provide significant support for

the view that post-9/11 detainee abuses were the product of
top-down decisions to sanction interrogation practices for which
the CIA and the DOD sought official approval.”® This informa-
tion implicates top-level officials in the White House, DOJ,
CIA, and DOD. This section of the briefing paper will outline
briefly some of the information that is known thus far on
high-level involvement. But without a thorough investigation
and a full judicial process, the full extent of criminal conduct

cannot be ascertained.

Principals Committee

‘The National Security Council (NSC) Principals Committee
was a small committee set up to advise President Bush on
national security issues;” it included Vice President Dick
Cheney, National Security Advisor Condoleeza Rice (chair),
Defense Secretary Donald Rumsfeld, Secretary of State Colin
Powell, CIA Director George Tenet, and Attorney General John
Ashcroft.”® The committee held meetings in the White House
situation room. Typically the principals and/or their deputies
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would be present.” In the small group and individual
briefings that occurred over at least several years, Tenet and
his deputy, John McLaughlin, as well as CIA lawyers briefed
President Bush and members of the Principals Committee
about the interrogation of CIA detainees. ® They sought and
received approval to use “enhanced interrogation methods,”
which included sleep deprivation, waterboarding, and other

forms of torture.®'

Specifically in the spring of 2002, after the capture of Abu
Zubaydah,® the CIA sought and obtained policy approval
to implement an interrogation program for Zubaydah and
then for other so-called “high value” detainees.®® Sometime
in May 2002, attorneys from the CIA’s Office of General
Counsel met directly with Ashcroft, Rice, Alberto Gonzales,
the White House counsel, and others to discuss the possible
use of “alternative” interrogation methods and proposed
specific techniques, including waterboarding.®* Tenet also
met with Rice, who approved the proposed interrogation
plan of Abu Zubaydah, contingent on Ashcroft personally
concurring with its legality.® Ashcroft agreed and concluded
that “enhanced interrogation” was lawful.®® Relying on oral
agreement from DQOJ lawyers and Rice, the CIA applied
harsh interrogation tactics to Zubaydah and others, even
before any legal memoranda were finalized and circulated.”

In spring 2003, Tenet asked for a reaffirmation of the policies
and practices in the interrogation program.®® The Principals
Committee again met and discussed the CIA interrogation
techniques and program. They concluded it was lawful and
reflected administration policy.® Even after rescission of
legal memoranda justifying the use of abusive interrogation
methods, Ashcroft assured the CIA in writing that, with
the exception of waterboarding, the agency’s interrogation
methods were legal.*® Legal memoranda continued to
validate the program, and, as far as is known, approval of
the program continued.” The sequence of events is critical.
Recent declassified disclosures suggest to some analysts that
members of the Principals Committee may have provided
ex post facto authorization of aggressive interrogation
practices.” The role of the Principals Committee requires
further in-depth investigation.

In September 2006, President Bush acknowledged the

CIA secret detention program with the transfer of 14 of the
CIA detainees to Guantdnamo Bay.** In 2007, he reasserted
the authority to carry out the CIA’s interrogation and
detention functions.®*
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Role of War Council

One of the crucial findings that allowed for the sanctioning of
so-called “enhanced interrogation techniques” was the decision
to eschew the applicability of the Geneva Conventions to
captured detainees accused of membership in or collaboration
with al-Qaeda or the Taliban.®® This decision marked both a radi-
cal departure from past practice and understandings of the legal
obligations toward detainees and constituted an expansive
interpretation of presidential authority. The decision, and its
underlying legal rationale, underpinned many other decisions
that were to follow. These decisions were fashioned by a small
group of Bush administration lawyers, the self-styled “War
Council.” Members included David Addington, legal adviser and
later chief of staff to Vice President Cheney; Alberto Gonzales,
White House counsel and later, attorney general; William J.
Haynes II, DOD’s general counsel; John Yoo, deputy assistant
attorney general, DOJ’s Office of Legal Counsel (OLC); Tim
Flanagan, Gonzales’s deputy;®® and John Rizzo, the CIA’s acting
general counsel.” These lawyers met every few weeks in Gonza-
les’s or Haynes’s office to plot legal strategy and were the driving
force behind the legal opinions that justified and shaped Bush
administration policy toward detainee treatment.*®

In August 2002, DOJ Assistant Attorney General and head of
the OLC Jay Bybee issued two crucial memoranda, although
sources name Yoo as the author.®® The memorandum addressed
to Gonzales narrowly construed the meaning of torture under
U.S. and international law such that only actions resulting in
“injury such as death, organ failure, or serious impairment

of body functions” would qualify within its definition.”® The
second memorandum, addressed to Rizzo (who sought the
OLC’s opinion for the interrogation of suspect Abu Zubaydah),
authorized specific interrogation methods such as waterboarding,
stress positions, temperature control, exploitation of phobias,
and physical force, including the circumstances and combina-
tions in which they could be used and considered legally
acceptable.”” Bybee later testified that prior to issuing the two
memoranda, he, along with Yoo and two other OLC lawyers,
had seen an assessment of the psychological effects of military
resistance training that informed his thinking.'® The memo-
randa’s narrowly construed definition of torture, in all of its
aspects, also was specifically intended to protect interrogators
and policy-makers from prosecutions for the crime of torture.'®®
The memorandum prepared for Gonzales also argued that
prosecutions would be forestalled because of the applicability of
certain justification defenses such as necessity and self-defense.’*

Bybee’s successor, Jack Goldsmith, rescinded the August 2002

memorandum addressed to Gonzales the next year."® But in
2004, acting OLC head Daniel Levin wrote a letter to CIA
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Acting General Counsel Rizzo stating that even waterboarding
would be legal if it were carried out with the series of safeguards
stated in CIA plans.” In late December 2004, Levin drafted a
new guiding memorandum for public release in advance of the
hearings to confirm Gonzales as Attorney General. The memo-
randum changed the most restrictive concepts of torture—for
example, rejecting the severity standard of the August 2002
memorandum.'” Yet, the memorandum continued to imply a
restrictive conception of “specific intent” to commit torture.'®
In a revealing footnote, the memorandum undercut its break
with past legal reasoning by stating that, “While we have
identified various disagreements with the August 2002 Memo-
randum, we have reviewed this Office’s prior opinions addressing
issues involving treatment of detainees and do not believe that
any of their conclusions would be different under the standards

set forth in this memorandum.”™®®

In a letter dated December 30, 2004, a CIA associate general
counsel sent Levin a CIA background paper that describes

... a generic interrogation process that sets forth how the Agency
would expect to use approved interrogation measures, both in
combination and in sequence with other techniques. Our hope
is that this letter will permit your office to render advice that an
interrogation following the enclosed description would not
violate the provision of 18 USC § 2340A [the Torture Act].™

By May 2005, the DO]J had completed three more reviews of
the CIA program that concluded that the techniques the CIA
sought to use, alone, in combination, or sequentially, were not
severe enough to constitute torture within the meaning of the
statute.™ Declassified documents indicate that a full legal review
was short-circuited due to pressure to complete the legal analysis
swiftly."? Whether the OLC opinions were drafted for the
purposes of providing justifications for abusive practices that
may have occurred without explicit legal authorization is a
question that merits further investigation.™

“Reverse Engineering” of SERE Techniques

Evidence indicates that abusive interrogation policy and practices
adopted by both the CIA and DOD were inspired by techniques
from the Survival Evasion Resistance Escape (SERE) training
program. The SERE program, under the auspices of DOD’s
Joint Personnel Recovery Agency (JPRA),™ is a training program
for military personnel who are at risk of capture, and involves
subjecting them to torture techniques used by the other side

in past conflicts.”™ This training was used to teach military
personnel how to resist the physical and psychological pressures
to which they might be subject if taken prisoner by enemies who
did not adhere to the Geneva Conventions."® SERE techniques
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include isolation and degradation, sensory deprivation, psycho-
logical and physical pressure, stress positions, sleep deprivation,
waterboarding, and other tactics.” Since SERE was a “defensive”
program set up to train U.S. servicemen, its trainers had no

experience with the interrogation of suspects."

William J. Haynes IT at DOD’s Office of General Counsel
contacted the JPRA as early as December 2001 for information
about detainee “exploitation” and received an explanation of its
work and offer of assistance.” The CIA, too, was interested in
what the SERE program had to offer. By late 2001, the Agency
had contacted Dr. James Mitchell, a former SERE psycholo-
gist.”® Mitchell teamed up with Dr. Bruce Jessen, the senior
SERE psychologist at JPRA, to generate a paper on al-Qaeda
resistance capabilities and countermeasures to defeat that
resistance, and circulated it to JPRA.™ The paper relied heavily
on methods gleaned from SERE training.'? Eventually, it was
circulated to officers at the Joint Staff and to several Combatant
Commands, including those with responsibility for Afghanistan,
Iraq, and Guanténamo.” By March 2002, Jessen, along with a
JPRA instructor, were training DOD personnel in the interroga-
tion techniques derived from SERE training.”* Within a few
more months, Mitchell had been detailed to the CIA’s secret
detention site in Thailand, where Abu Zubaydah and others were
held and, to the dismay of other interrogators on site, began
implementing new CIA interrogation techniques.”

DOD Approval for “Enhanced Interrogation”

Secretary of Defense Rumsfeld approved the use of “enhanced
interrogation” techniques, inconsistent with controlling and
long-standing military practice.” Military personnel implement-
ed their use in Guantdnamo, Afghanistan, and Iraq.” As far as

is currently known, unlike the CIA program, DOD initially did
not create and seek approval for explicit interrogation plans
allowing for aggressive techniques for particular detainees.™
However, DOD senior officials heavily pressured local com-
manders and personnel to “deliver” intelligence, and that appears
to have led the field commanders to request approval to use
increasingly aggressive interrogation techniques.' Parsing the
details of this relationship will be an important piece of the
puzzle for a criminal investigation. Nevertheless, the information
available indicates that a kind of symbiosis apparently existed
between the higher levels and lower levels of civilian and military
command that led to the systematic use of abusive techniques

on detainees.

Guantdnamo

Within a short period of time—from mid September to mid
October 2002—a confluence of events occurred at GTMO.
First, Maj. Gen. Michael E. Dunlavey, GTMO’s commander,
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sent GTMO personnel to a JPRA SERE training.”® At the same
time, senior government lawyers, including Gonzales, Adding-
ton, Rizzo, Haynes, Assistant Attorney General Michael Chertoff
from DOD’s criminal division, and others visited Guantdna-
mo."” Following that visit, Jerald Phifer, Dunlavey’s director for
intelligence, reported that he was pressured by Dunlavey to

draft a request for authorization to use aggressive techniques

in interrogations.™ Phifer asked a member of the Behavioral
Science Consultation Team (BSCT), who had attended the
SERE training, to draft the memorandum with the request.”
This memorandum enumerated a list of specific requested
aggressive interrogation techniques heavily influenced by the
SERE training techniques.™

At the same time, Jonathan Fredman, the CIA’s chief counsel
to the Counter-Terrorism Center, travelled to GTMO and
participated in a meeting convened by Lt. Col. Diane Beaver,
the judge advocate general and chief legal aide to Dunlavey,

to discuss Phifer’s memorandum requesting the use of aggressive
techniques.™ Fredman provided legal advice on interrogation
techniques in line with the DOJ memoranda.” The “leakage”
from one detention site to another was in high relief in this
meeting, as Fredman freely discussed CIA methods, and others
referred to abusive practices, including sleep deprivation, used
in Afghanistan facilities.”” Less than two weeks later, Beaver
drafted a short legal analysis in support of the memorandum
and concluded that the requested interrogation techniques
were legal.”*®

Phifer submitted to Dunlavey the memorandum requesting
approval to use “counter-resistance” interrogation techniques.™
Dunlavey then forwarded this memorandum, accompanied by
Beaver’s legal analysis and his own memorandum requesting
approval to use the aggressive interrogation methods, up the
chain of command to Gen. James Hill, commander of the U.S.
Southern Command (SOUTHCOM)."° From there, it
continued up to the chairman of the Joint Chiefs of Staff,
Richard Myers."' He sought advice from various branches of
the military about their views of the requested methods. All
complained that the harsh interrogation tactics under consider-
ation might be illegal;*? all of their views were ignored. ' Legal
Counsel to the Joint Chiefs of Staff Capt. Jane Dalton’s review
of the policy also was cut short; she asserted that this was due
to Haynes’s request that a broad-based review not occur.*

By November 2002, Commander Maj. Gen. Geoffrey Miller
was in place at GTMO." He was in direct contact with the
DOD General Counsel’s office, the Office of the Assistant
Secretary of Defense for Special Operations and Low Intensity
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Conflict,"® and Deputy Secretary of Defense Paul Wolfowitz.
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GTMO’s guard and administrative task force and interroga-
tion task force were integrated under one command at this
point.”® The goal was to create an environment in which all
aspects of the prison served the goal of gathering intelligence,
and interrogators were firmly in control."*® Although Miller
was aware that the request for the use of “enhanced interro-
gation techniques” was still pending at DOD and had not
yet been authorized,™ he approved an interrogation plan for
detainee Mohamed al-Qahtani, which would incorporate a
number of these proposed techniques and would use others
that went well beyond the specific DOD request.”™ Gen.
Hill, after having discussed the matter in early November
2002 with Rumsfeld, verbally approved several of the
proposed techniques.” However, interrogators and other
personnel expressed sharp disagreement on the appropriate
procedures to use with this prisoner, and the Criminal
Investigation Task Force (CITF) and the Federal Bureau of
Investigation (FBI) objected to the proposed and imple-
mented techniques.”

As the debate raged at GTMO regarding the interrogation
of al-Qahtani and others, the original Dunlavey request
continued making its way up to the top of the DOD chain
of command. On November 27, 2002, Haynes forwarded
a memo to Rumsfeld recommending blanket approval for
15 of the 18 requested aggressive techniques for use at
GTMO." These included the use of stress positions,
deprivation of light and auditory stimuli, hooding, removal
of clothing, the use of dogs to induce stress, and pushing
and poking detainees.” Haynes’s memo indicated prior
discussions with Myers, Wolfowitz, and Doug Feith, the
undersecretary of defense for policy, and they all concurred
with his recommendations.”® Haynes relied solely on
Beaver’s legal analysis.”™

In early December 2002, Rumsfeld approved Haynes’
recommendation.”® Following the authorization, GTMO
senior staff developed standard operating procedures to
implement the use of stress positions, stripping detainees,
“non-injurious” physical contact, and other techniques now
authorized by Rumsfeld.”® However, the list of approved
techniques, already controversial, became more so when, on
several occasions, Navy General Counsel Alberto Mora
protested to Haynes about the legality of the techniques.’
Eventually, Mora drafted a legal memorandum that criticized
the techniques and, according to testimony, threatened to
sign it on January 15, 2003, if Rumsfeld did not rescind the
authorization.”' Later that day, Rumsfeld capitulated and
rescinded blanket authority for the techniques whose legality
Mora and others had questioned.™
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DOD Working Group

After rescinding his own order on January 15, 2003,'® Rumsfeld
convened a Detainee Interrogation Working Group and tasked
it with generating a new interrogation policy."* The group
solicited information and recommendations from the Defense
Intelligence Agency (DIA), commanders from Guantinamo and
Afghanistan, JPRA, and the OLC. These discussions included
recommendations to use SERE and other aggressive techniques
in detainee interrogation.'® Members of the working group
tried to raise concerns about the legality and utility of these
practices."®®Again, DOD suppressed dissent. This time, Haynes
instructed the working group to regard a March 14, 2003,

OLC legal memo, authored by John Yoo, as authoritative, and
that it should supplant the legal analysis being prepared by the
group itself.'”

The working group’s final report led Rumsfeld to approve a new
list of aggressive SERE-influenced techniques for Guantdnamo
in April 2003.%® These included dietary manipulation, environ-
mental manipulation (including extremes of temperature, light,
and dark), sleep adjustment, removal of clothing, prolonged
standing, sleep deprivation, hooding, increasing anxiety through
exploiting detainee aversions, and slaps to the face and stom-
ach."®® Rumsfeld also left the window open for the use of
additional techniques as long as DOD and the Joint Chiefs
approved them."” Abusive practices continued, even after the
OLC’s Assistant Attorney General Goldsmith rescinded Yoo’s
memorandum in December 2003."

Iraq and Afghanistan

From eatly on in the Afghanistan conflict, reports of abuses

were publicly known.” Commanders in Afghanistan sought

and received information and training from JPRA on the reverse-
engineered SERE techniques.” In addition, a Standard Operat-
ing Procedure (SOP) was approved for Afghanistan that included
isolation, stress positions, and multiple interrogators as interro-
gation techniques, which were among others authorized by
Rumsfeld.” The use of sleep deprivation was already in common
use in Afghanistan.” The use of this and other techniques was
acknowledged in the October 2002 meeting at GTMO among
CIA and DOD officials.” In Iraq, despite the fact that the
government recognized that the Geneva Conventions protected
detainees,” a July 15, 2003, Special Mission Unit SOP advo-
cated the use of stress positions, the presence of military working
dogs, 20-hour interrogations, isolation, yelling, loud music, and
light control.”® Through the involvement of specific personnel,
GTMO and Afghanistan abusive tactics bled into Iraq. In
August 2003, Maj. Gen. Miller was dispatched from GTMO to
Iraq to evaluate detainee operations there and to adapt his
methods to the Iraqi context.” His team helped train interroga-
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tors stationed at Abu Ghraib and elsewhere.® Capt. Carolyn
Wood, formerly commander of the intelligence-gathering
operation at Bagram Prison in Afghanistan, was transferred to
Iraq around the same time and assumed the post of Interrogation
Officer in Charge (OIC) at Abu Ghraib.”' In September and
October 2003, Lt. Gen. Ricardo Sanchez, the commander

of U.S. forces in Iraq, issued lists of approved interrogation
techniques derived from the earlier Rumsfeld list of approved
techniques.’™ Sanchez received recommendations from Wood
and Miller.”™

In response to the photographic disclosures of abuse at Abu
Ghraib prison, the commander for the Central Command,
Gen. John Abizaid, suspended all outstanding SOPs and
prohibited military use of interrogation techniques not listed

in Army Field Manual 34-52.®* Nonetheless, he approved

the use of a few aggressive techniques on “hardened” detainees
on a case-by-case basis.”® Abuses continued in both Afghanistan
and Iraq."™®

System Crimes

In conjunction with counterterrorism policies and the wars in
Afghanistan and Iraq, the United States created a network of
interrogation centers and prisons in which detainees routinely
were subject to horrendous abuse. The United States engaged in
prolonged unlawful detention and the enforced disappearance of
some prisoners. Abusive techniques were used throughout all of
these prisons, were of remarkably similar character, and had the
same devastating impact on individual victims."™ A number of
deaths occurred in facilities in Iraq and Afghanistan. While
information about the abuse and torture of detainees continues
to be revealed, much still is not known about the breadth and
depth of the U.S. torture program, the secret detention of
prisoners, and deaths in official custody.

The systematic nature of these crimes—and the officially
sanctioned policies underlying them—qualifies them as

“system crimes.” System crimes (as with most organized crime)
are generally characterized by a division of labor between
planners and implementers, as well as arrangements in structure
and execution that tend to make connections between these two
levels difficult to establish. They are complicated by the fact that
government agents often commit them with the approval of
high-level, powerful officials and often under the cloak of official
secrecy. The concept of system crimes is inherently contradictory
to that of crimes committed by a few “bad apples”; instead it
conjures the notion of the “rotten barrel”—i.e. a system that
requires broad participation from low-level perpetrator to

14

high-level official planners and authorizers who sanctioned
the abuses.™®

In a May 2009 speech at the American Enterprise Institute,
former Vice President Dick Cheney defended the legality and
efficacy of the Bush-era counterterrorism policies of “enhanced
interrogations” and extraordinary renditions. He blamed the
Abu Ghraib abuses on “a few sadistic guards” and took pains

to distinguish these “disgraces” from the “lawful, skillful, and
entirely honorable” work of CIA agents.” In an August 2009
interview with Fox News, Cheney reaffirmed that the “enhanced
interrogation techniques” were “good policy.”**° This paper
asserts that exactly the opposite is true. The policy of “enhanced
interrogations” created both an explicit and implicit mandate to
use abusive techniques amounting to torture and cruel, inhu-

man, and degrading treatment.’’
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3. Why Prosecute?

There are many reasons, both from a policy and a legal
perspective, why the United States should consider the rigorous
investigation and ultimate prosecution of those most responsible
for the violations described above. Prosecution can be an
important route to dismantling a system crime. Since Nurem-
berg, international law has focused on the global criminalization
of system crimes such as genocide, torture, war crimes, and
crimes against humanity. Particularly in recent years, many
societies have gone through a similar process of investigating
such crimes and countering impunity. The United States should
prosecute these violations for four principal reasons:

¢ Prosecutions are necessary to restore the rule of law.

e The United States has a clear legal duty to prosecute,
and victims have a right to demand justice.

e The violations themselves resulted from a distortion
of the law.

*  Prosecutions would assist in restoring the credibility of
the United States as an advocate for justice in the world.

Looking Back to Move Forward:
Restoring the Rule of Law

Prosecutions are sometimes either justified or opposed on the
reasoning that their main rationale is deterrence or retribution.™?
While the impact of deterrence can be difficult to prove,
allowing perpetrators of torture to escape responsibility generally
is believed to contribute to further abuse.””® At the same time,
opponents may confuse an emphasis on retribution as calls for
vengeance. The call for accountability is sometimes mistakenly
deemed a “witch-hunt” carried out against a past regime or
administration. This ignores the fact that prosecutions, when
applied dispassionately to breaches of the law, are not acts of
vengeance by or against individuals but are reaffirmations of

the rights of victims and statements of disapproval of certain
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policies or acts that have been defined as crimes at the societal
level. One also must consider what message taking no action
conveys. Inaction is not a stance of neutrality over political
vengeance or retribution, but ultimately one of indifference
that erodes faith in the rule of law.

Although some of the truth behind the violations that have
occurred pursuant to U.S. counterterrorism policies may already
have been exposed, it is an entirely different matter to have that
truth tested and tried by the judicial process.'* As stated by
renowned Argentine scholar Carlos Nino:

When trials take place before impartial courts, with ample
opportunity for the accused to be heard, thorough consider-
ation of defenses, and adherence to the procedures govern-
ing evidence and the imposition of punishment, the benefits
of the rule of law are showcased. In a trial setting, the value
of the rule of law is further highlighted when the meticulous
procedures of the court are juxtaposed—as prosecutors
repeatedly did in Argentina—with the lawless conduct of
the defendants.™

A strong rationale for prosecution of system crimes is to convey
to citizens a disapproval of violations and support for core demo-
cratic values. A resolute expression of formal disapproval by state
institutions committed to human rights and democratic values
can assist in persuading citizens as well as institutions of the
centrality of those values. Trials can help draw the distinction
between conduct that is condoned and conduct that is con-
demned by the state. This contributes to the public’s trust in
state institutions. Rather than stirring up the past, trials can serve
this essentially forward-looking goal.

In many parts of the world, societies enjoy far less stability than
the United States and may fear attack from terrorists, insurgents,
or other destabilizing elements if prosecutions are undertaken.
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Yet such conditions do not allow states to sidestep or suspend
their fundamental obligations under both international and
domestic laws. The Convention Against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (“Torture
Convention”) states that “no exceptional circumstances whatso-
ever, whether a state of war or a threat of war, internal political
stability or other public emergency, may be invoked as a justifica-
tion of torture.”™®® Accordingly, in recent times, countries have
increasingly applied their legal duties in this regard. International
experience also shows that far from being effective in guarding
against attack, torture does not result in good information and
historically has proved highly ineffective in dealing with state
security issues. The use of torture also erodes relations with other
states, thereby making it more difficult to achieve effective

security cooperation.'’

Indeed, President Obama clearly recognized the need for a
drastic change of course, also from a security perspective:

In one of my very first acts as President, I prohibited the use
of these interrogation techniques by the United States
because they undermine our moral authority and do not
make us safer. Enlisting our values in the protection of our
people makes us stronger and more secure.'®®

Admittedly, in the past such abuses were not always prosecuted,
but recent years reveal an increasing global trend toward the
prosecution of systematic human rights violations. An early
example of positively expressed prosecutorial goals can be found
in the campaign of President Raul Alfonsin in Argentina in
1983, where the architects of the justice policy strongly argued
in favor of prosecuting the most senior members of the military
junta responsible for the deaths, disappearances, and mistreat-
ment of thousands of civilians during the “Dirty War” from
1976 to 1983. Five of the top leaders were convicted in 1985.
President Alfonsin pursued this policy in spite of considerable
threats to Argentina’s peace and stability at the delicate phase of
transition from military to civilian rule.”®® Another example of a
successful prosecution in the aftermath of a regime that justified
its abuses on the basis of an anti-terror campaign against the
illegal armed group Shining Path (Sendero Luminoso) was the
recent conviction for human rights abuses of former president
Alberto Fujimori in Peru.?®® In the aftermath of the arrest of
Augusto Pinochet in London in 1998, prosecutions of security-
related human rights abuses committed by military actors and
intelligence officials also are occurring in Chile.?®' In recent
history, some states have even pursued criminal accountability in
situations of ongoing conflict, in cases as diverse as Colombia
and Uganda. >
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In societies facing a legacy or pattern of human rights abuse,
some argue that the past should be left behind and the focus
should turn toward the future. Part of this argument is that
victims are urged to abandon their claims to justice as well.*®
South Africa is often put forward as the paradigmatic case for
“turning the page” and focusing instead on reconciliation of the
society, because of the “amnesty for truth” formula available
before its Truth and Reconciliation Commission (TRC). In fact,
amnesty was offered to a relatively small number of perpetrators,
and the TRC itself highlighted the need for “a bold prosecution
policy.”?°* The rule of law was seen as an imperative that could
not easily be set aside; if amnesty was to be offered for truth, the
threat of the law’s operation had to be realized where truth was
not forthcoming. One of the main criticisms of the South
African experience is that post-TRC prosecutions have not

been pursued.?®®

How does the calculus about prosecutions change when victims
of abuse are, for the most part, not U.S. nationals? People
suspected of terrorism tend not to garner much public sympathy.
But it is crucial to emphasize that most U.S. counterterrorism
detainees were effectively without voice, agency, or legal recourse
while held in captivity and subjected to abuse. The boundaries of
democracy are equally shaken when legal standards designed to
protect all persons—nationals and nonnationals alike—fall prey
to claims that harsh measures are necessary to defend the state.
The experience of other countries shows that this is a slippery
slope. The duty of the United States to refrain from torture and
cruel, inhuman, or degrading treatment is not one that stops at
its borders; neither is it suspended when confining people of

certain beliefs or actions, whether criminal or not.

As in most contexts, the demand for restoring the rule of law is
divisive, with some favoring such a step and others keen to “turn
the page.”?*® But as many societies have realized, it is not always
possible simply to turn the page. If not dealt with, the abuses
committed in pursuit of the United States’ counterterrorism
policies are likely to continue to come to public attention on
their own, be it through litigation, news reports, photographs,
investigative journalism, popular culture and the media, legal
actions against U.S. officials abroad, and so forth. If unresolved,
questions about the extent and legality of these abuses are likely
to fester far into the future. In the words of the great American
author William Faulkner: “The past is not dead. In fact, it’s not

even past.”*”’

In the United States, an effective and comprehensive response to

violations cannot be delayed. It must be found now, and strategic

prosecutions are one important part of that response.
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Legal Duty to Prosecute

Among the reasons for prosecutions, the legal obligations of the
United States to prosecute torture are incontrovertible. The
United States itself has agreed to be bound by international law
provisions that contain a duty to prosecute. The aggressive
interrogation techniques enumerated in this paper likely are
violations of the proscriptions to refrain from torture and cruel,
humiliating or degrading treatment under the Geneva Conven-
tions and customary international humanitarian law?® as well as
absolute prohibitions of torture under the Torture Conven-
tion.” The Geneva Conventions Common Article 3 incurs
individual criminal responsibility and invokes a duty to pros-
ecute in U.S. and customary international law.”° The Torture
Convention, ratified by the United States, includes a clear treaty
obligation to prosecute torture.?" The latter is particularly
remarkable for its close resemblance to an actionable criminal
code.?” Not only does the Torture Convention require state
parties to criminalize any act of torture (as well as all acts
constituting attempt, complicity or participation in torture) and

78 jt also provides

make it punishable by appropriate penalties,
that each state party must in all cases either prosecute an
offender domestically or extradite him to the appropriate

country for prosecution.

Furthermore, the International Court of Justice has held that
Geneva Conventions Common Article 3 is customary interna-
tional law and constitutes “a minimum yardstick” for all
conflicts; it contains rules that reflect “elementary considerations
of humanity.”®® Under Common Article 3, behavior not
amounting to torture may still be criminal and amount to “cruel
treatment.””® Acts that amount to “outrages upon personal

dignity” also are strictly prohibited.?”

In international law, the prohibition against torture is considered
a norm of the highest order or jus cogens and is absolute and non-
derogable, that is, it is a protection that cannot be given up or
taken away.?® In recognition of these standards, U.S. law itself
criminalizes torture and includes additional provisions applicable
to punish those who abuse prisoners.?®

The fulfillment of this duty also responds to the rights of victims
of illegal abuses, who have a legitimate expectation that states
fulfill their obligation to “investigate violations effectively,
promptly, thoroughly and impartially and, where appropriate,
take action against those allegedly responsible in accordance with
domestic and international law.”?? International law further
provides that effective remedies to vindicate the rights of victims
of serious human rights abuses include criminal or administra-

tive sanctions of those responsible for such abuses.?’ The United
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Nations has issued “Basic Principles” on the rights of victims to
remedies. These principles set out the foregoing rights and
obligations and state that in taking this “victim-oriented
perspective, the international community affirms its human
solidarity with victims of violations of international law...as well

as with humanity at large.”*?

In announcing the appointment of U.S. Attorney Durham,
Attorney General Holder asked that he determine “whether there
is sufficient predication to warrant a full investigation.”?? This
preliminary investigation should be accomplished swiftly and
objectively in order both to rectify earlier failures of accountabil-
ity and to fulfill the United States’ legal duty to prosecute torture

and other violations of the law.

The Deliberate Distortion of Law to Allow Torture
and Other Abuses

The attempt by U.S. policy-makers and their legal advisors to
manipulate the law itself is a strong rationale for why these
violations should be addressed by legal mechanisms rather than
solely by other, nonjudicial means. In this case, the lawyers and
their clients—the most senior civilian and military officials—
made the violations possible through their interpretation of the
law. The law itself became a casualty and suffered harm.
Prosecutions show that unfettered authority does not justify
unlawful actions, serve to restore the law to its rightful place in
the society, and demonstrate that no one is above the law. This is
no less true today than when Robert Jackson said at the
Nuremberg tribunals that the choice to submit German leaders
to the law after World War II was “one of the most significant

tributes that Power has ever paid to Reason.”?*

In order to illustrate the extent of the manipulation of the law in
formulating policies to underlie enhanced interrogations, it is
worth contrasting briefly the approach of the International
Criminal Tribunal for the former Yugoslavia (ICTY) on torture
with that of Bush administration lawyers. While the case law of
the ICTY obviously does not directly bind the United States,”
nonetheless it is a vivid example of how one of the most
important international criminal courts of the 21st century has
defined torture in a way that takes due account of “elementary
considerations of humanity.”?® The ICTY definition of torture is
based on the Torture Convention.

(1) There must be an act or omission inflicting severe pain
or suffering, whether physical or mental; (2) The act or
omission must be intentional; and (3) The act or omission

must have been carried out with a speciﬁc purpose such as
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to obtain information or a confession, to punish, intimidate
or coerce the victim or a third person, or to discriminate, on

any ground, against the victim or a third person.?”

The ICTY has said, “[W]hen assessing the seriousness of the acts
charged as torture, the Trial Chamber must take into account all
the circumstances of the case, including the nature and context
of the infliction of pain, the premeditation and institutionaliza-
tion of the ill-treatment, the physical condition of the victim, the
manner and method used, and the position of inferiority of the
victim. In particular, to the extent that an individual has been
mistreated over a prolonged period of time, or that he or she has
been subjected to repeated or various forms of mistreatment, the
severity of the acts should be assessed as a whole to the extent
that it can be shown that this lasting period or the repetition of
acts are inter-related, follow a pattern, or are directed to the same
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prohibited goal.

The ICTY has held that permanent injury is not a requirement
for torture.”® In the view of the ICTY, the following examples
may constitute torture if the requisite elements are present:
“Beatings, sexual violence, prolonged denial of sleep, food,
hygiene and medical assistance, as well as threats to torture,
rape or kill relatives.”?° At the same time, the ICTY does not

confine torture to an enumerated list of acts and has stated:

There are no more specific requirements which allow an
exhaustive classification and enumeration of acts which

may constitute torture. Existing case law has not determined
the absolute degree of pain required for an act to amount

to torture. Thus, while the suffering inflicted by some acts
may be so obvious that the acts amount per se to torture,

in general allegations of torture must be considered on a
case-by-case basis so as to determine whether, in light of the
acts committed and their context, severe physical or mental

pain or suffering was inflicted.”’

It is without question that under the international law definition
and approach applied by the ICTY, torture and other crimes,

as defined under international law, took place in Guantdnamo,
Iraq, Afghanistan, and CIA detention sites. Tellingly, ICTY
jurisprudence can be distinguished from the analysis and advice
given by U.S. lawyers over a series of memoranda.” The contrast
is stark. These memoranda show a purposeful attempt to subvert
both Constitutional and legal standards as well as international
law obligations. The following does not constitute a comprehen-
sive legal analysis of the memoranda but provides illustrative
examples of their distortion of the law.
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Creation of a legal vacuum in terms of applicable interna-
tional law. On January 25, 2002, White House Counsel
Alberto Gonzales advised President Bush that captured
members of the Taliban and al-Qaeda are not protected
under the Third Geneva Convention.” He relied on a
memorandum from the OLC that concluded that, as a
matter of domestic and international law, the president
had the constitutional authority to eschew the application
of the Third Geneva Convention to captured prisoners.”*
A number of authoritative commentators believe that this
fundamental and radical deviation from legal obligation
was one of the most crucial decisions in allowing abuses

to occur.?®

Narrowing the torture definition. An OLC memorandum of
August 1, 2002, concluded that to constitute torture under
Section 2340A of the Torture Act, an act must inflict
physical pain equivalent in intensity to the pain accompany-
ing serious physical injury, such as organ failure, impairment
of bodily function, or death.?® Meanwhile, mental pain or
suffering must result in significant psychological harm
lasting for months or years.”” This definition significantly
deviates from the Torture Convention definition, including
as it consistently has been applied in the jurisprudence of

the ICTY.®

Fixation on specific, detailed techniques and whether they
fall within the (narrow) definition. The memoranda lay out
various techniques in detail and purport to determine
whether each of them would constitute torture, in many
cases without fully considering their cumulative effect or the
subjective impact of the treatment, as is central to the
ICTY’s analysis. For instance, a memorandum of October
11, 2002, concludes that none of the proposed aggressive
interrogation methods for which commanders at GTMO
sought approval violate prohibitions against cruel and
unusual punishment under the Eighth Amendment to the
U.S. Constitution or violate criminal provisions of the
Uniform Code of Military Justice.” Even when techniques
were analyzed for use on a particular detainee, singly and in
concert, as occurred in one of the August 1, 2002, memo-
randa, the memorandum goes to extreme efforts to ensure
that none of the techniques, even used in combination,
could be considered torture.?*® Likewise, a May 2005 OLC
memorandum responding to a CIA request concerning
combinations of interrogation techniques focuses on a
de-contextualized analysis of each proposed combination

in order to ratify the legality of the practice. *' The memo-
randum clinically analyzes each combination and concludes
that such treatment is acceptable as long it is through
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“authorized use by adequately trained interrogators.”?*?

The memorandum fails to consider whether such treatment,
used in conjunction with environmental manipulation,
other injurious practices, and repeated consistently over a
long period of time on individuals in varying stages of
mental and physical deterioration would rise to the level

of torture. Instead the emphasis is on the legality of the acts
in a vacuum and relies primarily on the expertise, qualifica-
tions, and representations of the very interrogators involved
as to the expected outcomes.?*?

*  Misinterpretation of international cases. The August 1,
2002, OLC memorandum also fails to examine sufficiently
international legal interpretations of the scope of torture;
instead, it primarily utilizes two international cases to
reinforce its own interpretation of the parameters of the
torture definition.”** The memorandum discusses Public
Committee Against Torture in Israel v. Israel, in which the
Israeli Supreme Court held that certain interrogation
techniques were illegal but avoided pronouncing on whether
they constituted torture.?*® The other case cited by the
August 1, 2002, memorandum was Ireland v. the United
Kingdom, a 30-year-old case of the European Court of
Human Rights concerning the treatment of detainees by
the British in Northern Ireland. (The court labeled hooding,
white noise, stress positions, deprivation of food, water,
and sleep as cruel, inhuman, and degrading treatment).*®

Yet, the memorandum ignores more recent European

decisions, such as Selmouni v. France and Dikme v. Turkey,

in which the court ruled that beatings, threats, sexual abuse,
and blindfolding, especially in combination, constitute

torture.??’

These legal memoranda do not sustain arguable legal theories or
positions but, instead, constitute distortions of the law to justify
specific enhanced interrogation techniques.?® They no longer
were in the realm of independent legal advice.?*® Rather than
safeguard the “elementary considerations of humanity,” these
memos advised that time-tested and internationally recognized
standards did not constrain the president. Instead, they distorted
the definition of torture and encouraged endless, perverse
debates on the degree of suffering caused by individual tech-
niques, with no appreciation of the actual impact of these
techniques on their victims. Rather than serve as guardians of the
law, as was their obligation as government lawyers, the attorneys
crafting these memoranda used the law as a tool to pave the way
for an illegal policy, thus aiding and abetting its creation.

Ultimately, the legal approach put forward proved unsustainable.

A combination of internal and external pressures caused the
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Bush administration to rescind some of the legal opinions.?®
However, those who developed these distortions of law have not
been called to account, and some have instead gone on to occupy
prominent positions. In one instance, one of the legal architects
became a federal circuit court judge, another is a law professor,
and others have found lucrative jobs in the private sector.”'

The abandonment of legal standards was so deliberate that it
demands criminal accountability. A legal solution is warranted to
address this particular issue and restore the rightful place of the
rule of law in society.

U.S. Credibility as a Global Advocate for Justice

In the case of the United States, the reasons in favor of prosecu-
tions should not be viewed purely on an internal, societal basis;
the policy choices regarding prosecutions literally affect the
whole world. As President Obama said on April 16, 2009, upon
the public release of additional OLC memoranda, “The United
States is a nation of laws. My Administration will always act in
accordance with those laws, and with an unshakeable commit-
ment to our ideals.”*? Obama’s Ambassador-at-Large for War
Crimes, Stephen Rapp, recently made a similar claim, stating in
a 7Time magazine interview, “We will conduct ourselves so that
no prosecutor at the international level would ever have cause to

take up a case against an American citizen.”**

The United States has long been a front-runner in the fight
against impunity and is a major supporter of criminal account-
ability in a variety of contexts. In playing such a role, the United
States has recognized the crucial role that criminal prosecutions
can play in acknowledging the suffering of victims, restoring
their dignity, and reconstituting the primacy of law in that
particular national context.

To this end, the United States pressed for and prevailed in the
creation of an elaborate system of post-conflict tribunals at the
end of World War II. U.S. prosecutors, such as former U.S.
Supreme Court justice and chief Nuremberg prosecutor Robert
Jackson, as well as many others helped develop the methodology
of investigating and prosecuting system crimes. Since then, the
United States has been a major supporter of international
tribunals, including the ICTY and the International Criminal
Tribunal for Rwanda (ICTR); Special Court for Sierra Leone;
Extraordinary Chambers in the Courts of Cambodia; Bosnia
War Crimes Chamber; and the Special Tribunal for Lebanon.
The United States has played a key role in the establishment and
development of all of these tribunals and in many cases is the
biggest financial contributor.®* Likewise, the United States has
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long been a supporter of trials for the Khmer Rouge.”® The
United States played a key role in orchestrating the handover of
Chatles Taylor to the Special Court for Sierra Leone in 2006.%°
U.S. nationals have been at the forefront of efforts to prosecute
in all these bodies and have made remarkable contributions to
international justice, including the improvement of technical
aspects of investigation and prosecution, as well as developing
the jurisprudence and operational policies of international

tribunals.?’

A key stated policy objective of the United States’ 2003 invasion
of Iraq was the public trial of Saddam Hussein and key members
of his regime. “There needs to be a public trial,” President Bush
said on December 15, 2003. “And all the atrocities must come
out, and justice must be delivered.””® The U.S. Regime Crimes
Liaison Office gave direct technical support to the trials of
Saddam Hussein and members of his regime.”*

In addition, the United States has judged torturers from other
countries on its soil. In cases under the U.S. federal laws, the
Alien Torture Statute (ATS) and Torture Victims Protection Act
(TVPA), U.S. judges and juries have ruled on the civil responsi-
bility for crimes against humanity and torture.?®® Under the law
criminalizing torture, the United States prosecuted Charles
“Chuckie” Taylor Jr. for torture he committed in Liberia between
1999 and 2003.%' In January 2009, a federal judge sentenced
him to 97 years in prison.?> A DO]J press release quoted Acting
Assistant Attorney General Matthew Friedrich of the Criminal
Division: “Our message to human rights violators, no matter
where they are, remains the same: We will use the full reach of
U.S. law, and every lawful resource at the disposal of our
investigators and prosecutors, to hold you fully accountable for
your crimes.”?®* Executive Assistant Director Arthur M. Cum-
mings II of the FBI’s National Security Division added, “This
sentence sends a resounding message that torture will not be
tolerated here at home or by U.S. nationals abroad... The FBI
and our law enforcement partners will continue to investigate

such acts wherever they occur.”?*
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If the United States declines to look at its own history of
violations through a prosecutorial lens, it can easily be accused of
not practicing what it preaches, and its moral voice to pronounce
on other situations and promote accountability will be seriously
compromised. Moreover, failure by the United States to confront
its own abuses will set a negative precedent worldwide. After all,
if one of the most secure, wealthiest nations in the world, one in
which the rule of law has been truly entrenched, chooses to let
such breaches go unpunished, what is the incentive for other
states to act differently?
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4. Who to Prosecute: Strategic Considerations

Prosecutions to Date: Failures of Accountability
up the Chain of Command

The strategic considerations of who to prosecute in connection
with detainee abuses—something that the newly opened
preliminary inquiry will need to address—should be informed
by the unsatisfactory record to date of U.S. criminal investiga-
tions into these abuses.?®® Despite substantial evidence of
widespread maltreatment of detainees, few individuals have been
held criminally responsible for ordering or carrying out these
acts.”®® Criminal prosecutions almost exclusively have focused on
low-level perpetrators. Only one commander has been prosecut-
ed for involvement in abuses, and he was acquitted. This
dissonance—between the systematic nature and scope of the
abuses in detention facilities on the one hand and the limited
reach of prosecutions on the other hand—Ileads to a broad
finding that impunity has occurred de facto over the past

eight years.?

No better example symbolizes the failure of criminal account-
ability for system crimes than the prosecutions of abuses at Abu
Ghraib. After the photos of prisoner abuse from the prison were
broadcast on U.S. television, a scandal about the treatment of
prisoners rocked elected officials, the nation, and the world. The
official story was that a few “bad apples” were responsible for the
abuses. Due to the notoriety of the abuses, pressure to offer up
sacrificial lambs mounted quickly in order to defuse the public
reaction. Investigations and prosecutions for the abuses proceed-
ed more rapidly than any others in the past eight years.

The publication of the disturbing photographs of the abuse put
particular soldiers into the public spotlight and focused prosecu-
torial attention on those individuals. Actions outside of what was
depicted in the photographs, including other abuses at Abu
Ghraib and the participation of those behind the scenes, were
not investigated. Military intelligence, CIA, and civilian
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interrogators, along with commanders at the prison, in Iraq,

and up the military and civilian chain of command who ordered,
allowed or encouraged the abuses were systematically excluded
and ignored in the investigations and prosecutions. As John
Hutson, dean of Franklin Pierce Law Center and former judge
advocate general of the Navy presciently said at the time, “If this
ends with a staff sergeant, and everyone else goes home with a
chest full of medals, then we've got problems.”?%®

In total, 12 people were prosecuted through the military justice
system for abuses at Abu Ghraib. Seven soldiers pleaded guilty.?*®
In several instances, the accused tried to raise a defense of
superior orders. For instance, Specialist Javal Davis, charged with
aggravated assault, dereliction of duty, maltreatment of detainees,
and conspiracy, attempted to call a number of top military and
civilian commanders in support of this defense, a request the
presiding military judge denied.?”® Ultimately Davis pleaded
guilty to battery, dereliction of duty, and making false state-
ments; he received a demotion, a six-month sentence and a bad
conduct discharge.” Sgt. Lynndie England similarly tried to
raise a defense of superior orders in a preliminary hearing.”
After being ordered to a court martial on charges of conspiracy,
multiple counts of maltreatment, and one count of committing
an indecent act,”” England pleaded guilty and was sentenced to
three years in prison and a dishonorable discharge.”* Staff Sgt.
Ivan L. Frederick III, one of the noncommissioned officers on
duty in the cellblock, pleaded guilty to eight counts, including
conspiracy, maltreatment of detainees, assault, indecent acts, and
dereliction of duty.?”” He was sentenced to eight years.”® He was
considered one of the ringleaders of the Abu Ghraib abuse; the
infamous Abu Ghraib photo of a hooded detainee on a box
attached to wires was Frederick’s handiwork.?”
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Five cases went to trial in court martial proceedings. Specialist
Charles Graner raised a defense of superior orders and unsuccess-
fully sought immunity for Col. Thomas Pappas, the head of the
Military Intelligence (MI) brigade in the prison, so that he could
testify about MI orders to the military police that led to or
encouraged detainee abuse.””® Graner faced multiple charges for
his direct participation in detainee cruelty and torture. He was
convicted and sentenced to 10 years, forfeiture of benefits, and a
dishonorable discharge.® His was the longest sentence handed
down in the aftermath of the abuses at Abu Ghraib. Specialist
Sabrina Harman was convicted of conspiracy to maltreat
prisoners, four counts of maltreating prisoners, and dereliction of
duty; she was sentenced to six months and a bad conduct
discharge.?®® At her sentencing, she apologized to all detainees
and admitted she had failed in her responsibilities as a soldier.?'
She appeared in several of the Abu Ghraib photographs and took
many others.?®? Two other subjects of courts martial were army
dog handlers. In support of his defense of superior orders, Sgt.
Michael Smith was allowed to call an immunized Col. Pappas as
a witness. Pappas testified that he had learned about the
usefulness of dogs in the interrogation of Arab detainees from
Maj. Gen. Geoffrey Miller and his team of intelligence officials
from Guantdnamo during their visit to Iraq.?® Despite this
testimony linking the behavior to sanctioned practices, this trial
was a squandered opportunity to explore more deeply the
migration of abusive interrogation and detention practices from
Guantdnamo Bay to Iraq, as well as the role of commanders in
authorizing abusive techniques.” Instead this trial focused on
the failures of one soldier who appeared in a particularly horrific
photo in which he held the leash of his growling dog just inches
away from a cowering detainee.?® Smith was convicted of six of
13 counts, including maltreatment, dereliction of duty, and
conspiracy to frighten prisoners. He was sentenced to 179 days
in jail, a demotion, a fine, and a bad conduct discharge.”® In the
trial of the other dog handler, Sgt. Santos Cardona, Maj. Gen.
Miller was allowed to testify, but he denied that he encouraged
the use of dogs in interrogation during his visit to Iraq.?®
Cardona was convicted of dereliction of duty and aggravated
assault for allowing his dog to bark within inches of a prisoner’s
face.”®® He was sentenced to 90 days of hard labor, reduction in
rank, along with a pay cut and forfeiture of a certain amount of

pay over time.?

Three years after the abuses were revealed, the court martial of
Lt. Col. Stephen Jordan, the former head of the interrogation
center at Abu Ghraib, took place. As a commander, he was
charged with dereliction of duty, lying to investigators, and

failure to obey a lawful order,*°

as well as cruelty and maltreat-
ment of prisoners.”' He was acquitted of all serious charges,

including that he failed to train and propetly supervise his
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subordinates; he was convicted only of willfully disobeying a
direct order not to discuss one of the military investigations in
the wake of the scandal.?*? That conviction ultimately was
dismissed, and, according to a press report, a reprimand was
issued instead.?*

A few other ranking officers implicated in the abuses received
administrative penalties.”®* For example, Col. Pappas was relieved
of his command, administratively reprimanded, and fined;
then-Brig. Gen, Janis Karpinski, commander of the 800th
Military Police Brigade that oversaw U.S. prisons in Iraq, was
demoted and removed from her command, in addition to
administrative punishment.”> Some of the commanders
implicated up the chain of command were promoted instead of
investigated. For example, Maj. Gen. Walter Wodjakowski, the
former deputy commander of U.S. forces in Iraq, was promoted
to head the Army’s Infantry Training School at Fort Benning,
Georgia.”® Maj. Gen. Barbara Fast, formerly the top intelligence
official in Iraq, was promoted to command the Army’s Intelli-
gence Center at Fort Huachuca, Arizona.”

In sum, while the prosecutions for abuses at Abu Ghraib
represent the most extensive example of criminal accountability
for detainee abuse, they also indicate a broad failure to engage in
a systematic investigation and prosecution of both direct

perpetrator and command involvement in abuses at the prison.

Other information on military prosecutions for abuses and
killings of detainees in both Iraq and Afghanistan reveals a more
ad hoc approach to prosecutions. These cases also demonstrate in
stark terms that sentences tend to be low in spite of the gravity of
the crimes. The highest ranking officer to be convicted for an
abuse-related death in detention, Marine Maj. Clarke Paulus,
was found guilty of dereliction of duty and maltreatment of a
detainee who was dragged from his cell at Camp Whitehorse in
Iraq, stripped naked, left outside for seven hours, and died. Yet,

Paulus’s sentence was dismissal from the service and loss of
benefits.?*®

In a case involving the death by torture of Abed Hamed
Mowhoush at Forward Operating Base (FOB) Tiger in Iraq in
November 2003, Chief Warrant Officer Lewis Welshofer was
charged with murder. Welshofer stuffed Mowhoush into a
sleeping bag and sat on him, and Mowhoush died of asphyxia-
tion. Welshofer testified that his direct supervisor approved of
using the sleeping bag and that he had received mixed signals
from his commanders about the treatment and interrogation of
prisoners. He was convicted of the lesser charge of negligent
homicide and received only a written reprimand, fine, and 60
days of confinement to base, home, and church.**
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A number of other examples can be found in which lower
ranking personnel received what appear to be minimal sentences.
A Marine who engaged in a mock execution of four prisoners
received a fine and 30 days of hard labor without confinement.>*°
Two soldiers who beat a detainee and broke his jaw were reduced
in rank, had to forfeit pay, and were sentenced to less than three
months in prison.*”' A soldier who set a detainee on fire was
sentenced to 90 days of confinement.*? In a sexual assault case
against a female detainee, the perpetrators were sentenced to one
month of confinement and ordered to pay fines;**® when three
Marines used electroshocks on a detainee, they were given

sentences of one year or less.**

After the Abu Ghraib scandal, some sentences did increase, but
inconsistently. Two soldiers were convicted of the murders of two
detainees near Baghdad. One received a life sentence and the
other five years.*® Similarly, the 2007 execution-style killings of
four bound and blindfolded detainees resulted in a conviction
for murder and conspiracy, and a life sentence with the possibil-
ity of parole for Sgt. Michael Leahy, a former Army medic.>*
Master Sgt. John Hatley, the senior noncommissioned officer
involved in the killings, was convicted and sentenced to life.>’
Sgt. First Class Joseph Mayo pleaded guilty to murder and was
sentenced to 35 years.**® Two lower ranking soldiers pleaded
guilty to lesser charges and were sentenced to seven months in
one case and eight months in the other; both received dishonor-
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able discharges.

In a February 2009 court martial, First Lt. Michael Behenna was
convicted of assault and murder in the death of a detainee and
received a 25-year sentence.’ But a staff sergeant who testified
against Behenna pleaded guilty to assault, maltreatment of a
subordinate, and making a false statement received a sentence of
only 17 months’ confinement, reduction in rank, and a bad
conduct discharge.’™ In another 2007 case, four soldiers were
charged with the premeditated murder of three detainees who
had been released and told to run but then were shot. A military
jury convicted Staff Sgt. Raymond Girouard of negligent
homicide, a lesser offense, and sentenced him to 10 years. Three
others reached plea agreements and received sentences of 18

months or less.>”

In the first case to be tried against a former member of the U.S.
military in federal court under the Military Extraterritorial
Jurisdiction Act (MEJA),?® a civilian jury acquitted a former
Marine sergeant, Jose Luis Nazario, of manslaughter, assault, and
use of a firearm in the shooting deaths of four men captured
during fighting in Fallujah, Iraq, in 2004.™* Although the jury
cited the lack of forensic evidence, eyewitnesses, or even the

names of the victims as the basis for their decision, the jury
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forewoman also was quoted as saying, “You don’t know what
combat is until you're in combat. . . .It’s an extraordinary
situation.”” Two other members of the same unit refused to
testify against Sgt. Nazario and initially were held in contempt of
court, but those charges later were dismissed.”® As with the
federal trial, a military jury acquitted Sgt. Ryan Weemer of
murder charges and dereliction of duty, despite his confession to
the crime. His defense had argued that there were no bodies, no
relatives complaining of lost family, and no forensic evidence.?”

As evidenced by the Fallujah murder case, prosecutions often
were stymied by failures at the investigative level. A report by
Human Rights First illustrates deficiencies in the investigative
process, including the failure to investigate until there was public
pressure to do so; inadequate record-keeping; destruction of
evidence, including failure to maintain autopsy records (if they
were even ordered); underreporting and delayed reporting of
incidents; failure to maintain proper detainee medical records;
and failure by command to exert its proper role in ordering
inquiries against anyone in the chain of command.” For
instance, the mishandling of autopsy evidence and the loss or
destruction of photos of a detainee being interrogated before his
death led a military judge to throw out that evidence; conse-
quently, the prosecution could not pursue the most serious

charges in a detainee death case.*”

A salient example of a failure to investigate until the case received
public attention was the December 2002 deaths by torture of
Habibullah and Dilawar in Bagram Prison in Afghanistan.?*® An
Army Criminal Investigation Division (CID) investigation
initially recommended closing the case, in part because Habibul-
lah had so many injuries it was impossible to determine who was
responsible for them.?' Renewed interest—and a renewed
investigation—occurred after the deaths were publicized.?? CID
investigated and recommended charges against 27 people for
abusive treatment and causing the deaths of the detainees, but
only 15 were prosecuted. Of those, five pleaded guilty to assault
or other crimes; one was convicted of maiming, assaul,
maltreatment, and making a false statement at trial; the remain-
ing nine were either acquitted or had the charges against them
dropped. Information from the soldiers who negotiated plea
agreements was not used effectively to spur the prosecution of
the other soldiers.*” None of the five soldiers who pleaded guilty
received sentences greater than five months; the convicted soldier
was demoted but received no jail sentence and left the Army
with an honorable discharge.®* While charges against two
commanders initially were requested, in one case they were
dropped, and in another the commander was never charged.”
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The failures of these prosecutions are telling. The investigations
took several years, and witnesses and evidence were no longer
available. The prosecution appeared unwilling to tackle the core
problem presented by the torture deaths of the two victims: the
illegality of the methods used, no matter how senior command-
ers defined them, since clearly the abuses inflicted on the victims
were not permissible under military or international law. Finally,
the prosecution never made the victims part of the courtroom
story. For the jury, their sympathies clearly were with young,
inexperienced soldiers, whom they saw as thrown into a chaotic,
confusing world.?® Press reports indicated that a federal grand
jury also was investigating the deaths of these two detainees.®”
This would be a rare inquiry, especially after the completion of
the military process. The public attention to the case might have
prompted further investigation. No recent accounts, however,

report on the outcome of the grand jury process.’®

CIA involvement in abuse or deaths of detainees has resulted in
only one trial to date. CIA contractor David Passaro instigated
and carried out four days of physical abuse of an Afghan man in
custody, as well as depriving him of food, water, and sleep.
Passaro—who was tried and convicted in federal court—could
have been charged with torture or homicide (which could have
carried a life sentence), but instead he only was charged with
assault. He was sentenced to eight and a half years in prison.’®

In the death of a detainee in the CIA-controlled “Salt Pit” in
Afghanistan, in spite of a referral to DOJ for investigation, no
prosecution occurred. The officer implicated was reportedly
promoted.®® Despite the involvement of the CIA (and/or Army
Special Forces) in the death of prisoner Abed Mowhoush, none
of the agents were ever charged.®' Similarly, the CIA’s involve-
ment in the death-by-torture of a detainee at a FOB near Al
Asad was never investigated.*?At Abu Ghraib, Sabrina Harman
captured on film the body, wrapped in plastic sheeting, of “ghost
prisoner” Madadel al-Jamadi. Navy prosecutors accused 10
members of the Navy—nine SEALS and one sailor—of being
involved in al-Jamadi’s death; nine were given nonjudicial
punishment, and the remaining one was acquitted at trial.**
Despite implications that the CIA also was involved in the death,

no charges were brought.*

In terms of other inquiries under federal law, a task force was
established in June 2004 at the U.S. Attorney’s Office in
Alexandria, Virginia, to investigate claims of detainee abuse by
civilians.®® In response to multiple inquiries by Senator Richard
Durbin, the task force disclosed that it had received 24 referrals
of alleged abuse from the CIA Office of Inspector General and
the DOD. Of these, only two were pending as of February
2008.33¢
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The foregoing data indicates a record of few prosecutions, light
sentences, inadequate investigations, and failure to examine com-

mand involvement and responsibility.

While the Abu Ghraib abuses stimulated the most rigorous
prosecutions so far, these focused predominantly on the men and
women pictured alongside victims. No commander was held
responsible for the abuses at Abu Ghraib or elsewhere. It would
be inaccurate to state that no prosecutions have occurred; yet,
President Obama’s recent statement that “individuals who
violated standards of behavior in these photos have been
investigated, and they have been held accountable,” is an

overstatement at best.>>

The initiation of a preliminary inquiry, ordered on August 24,
2009, may be an important first step toward correcting these
failures of accountability. But much more will need to be done
if investigations and prosecutions intend to tackle the problem
of detainee abuse at its origins.

Strategic Focus on Those Most Responsible

In the case of system crimes, a well-developed strategy is essential
to the success of a prosecutorial effort. This raises certain
strategic challenges.

*  Alarge number of crimes will have been committed, and it
will be possible to fully prosecute only a relatively small
number.

*  Hundreds of people may have been involved in the crimes
and not all can or even should be prosecuted.

Senior Bush administration officials have argued that those who
engaged in abusive interrogation techniques should not be
prosecuted because these were a matter of policy instead of
criminal acts.® Policy is not nor can it be criminal, according to
this line of thinking; therefore, only acts that fell outside the
scope of the policy ought to be prosecuted. In fact, U.S. policy
has gone further than allowing crimes; it has also focused on pro-
tecting involvement in abusive interrogations and reaffirming a
defense for good-faith adherence to official authorization and
legal advice through subsequent legislation.™®

In many cases of systematic human rights abuse, a policy or
system is in place to allow for the widespread commission of
crimes.**® These crimes do not occur in isolation but often
become widespread by virtue of a policy. Modes of participation
in these crimes are complex. Some may argue that it is not
possible to identify with certainty those who may have been
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involved and what role each person played in crafting and
implementing counterterrorism violations. Still others may claim
that U.S. law does not currently have the tools at its disposal to
adequately describe the form of the crime and the modes of
participation in it. But a similar challenge has been faced on
many occasions by international criminal tribunals that are asked
to deal with complex system crimes such as crimes against
humanity, war crimes, and genocide. While a prosecutor of less
complex crimes, such as a single murder, must describe how
crimes took place by “setting the scene,” the prosecutor of system
crimes must demonstrate the “machine” that allowed the crimes
to happen and how its various elements were linked together.
International tribunals have developed sophisticated ways in
which to encompass and charge participation by the accused at
different levels within the criminal system, including concepts of

command responsibility,**' joint criminal enterprise,*?? and
aiding and abetting.**® The Oxford Companion to International

Criminal Justice states:

Violations of International Criminal Law are frequently
perpetrated systematically and on a mass scale, requiring the
coordinated actions of numerous individuals. Often it is
individuals in political or military leadership positions who
are considered most responsible for such systematic ICL
violations. However, these individuals often contribute to
criminal activity without physically committing any crimes.
In this context, joint criminal enterprise is an important
form for capturing the criminal conduct of leaders in

relation to large scale crimes.***

The United States likewise has a very sophisticated legal system
and has numerous legal tools at its disposal to describe complex
forms of participation, including various modes of liability such
as conspiracy. How U.S. prosecutors concretely could pursue
prosecutions of those responsible for systems crimes is discussed
further in Chapter 5. Here we address general considerations in
relation to formulating a strategy on who to investigate. This is a
topic that is relevant not only within the apparently limited
confines of John Durham’s preliminary inquiry into “whether
federal laws were violated in connection with the interrogation
of specific detainees at overseas locations.”* Clearly his inquiry
should consider responsibility for violations of federal laws up
the chain of command. But it is also important to ensure that
prosecutors do not stop at isolated excesses that went beyond
authorized “enhanced interrogation techniques.” They also
should follow the chain of command in terms of the extensive,
documented pattern of abuses that were the result of the
authorized techniques.>*®
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In the abstract, different approaches to the cases are possible.
The universe of cases can be viewed as a pyramid. A vertical or
longitudinal approach entails investigating and indicting
perpetrators from different levels of the pyramid and building
the case against the perpetrators at the apex. Another approach,
sometimes known as a horizontal approach, deliberately restricts
the focus to the apex of the pyramid, thereby directing prosecu-
torial resources toward investigation and prosecution of those
bearing the greatest responsibility. In this case, people at the
highest levels of responsibility are those who actively formulated
the policies or plans that enabled the crimes to occur or oversaw
their implementation.

The horizontal approach to prosecutions has the advantage of
giving security to many lower level perpetrators that they are
unlikely to be prosecuted. But it has its own challenges. Some
argue that this approach indicates that those who implement
plans or orders are somehow not morally culpable for their
actions. For instance, Attorney General Holder’s statement that
the Department of Justice will not prosecute anyone who acted
reasonably, in good faith, and within the scope of legal guidance
indicates a reluctance to proceed against some lower ranking
individuals.**” But there may well be both moral and legal
culpability at the lower levels, particularly in carrying out orders
that were manifestly unlawful. Prosecution in such instances
should not be foreclosed, but may not be the top priority. As is
seen from the example of the Abu Ghraib prosecutions,**® the
pursuit of only low-level perpetrators leads to a perception (if not
a reality) of scapegoating and allows architects of policy to escape
criminal culpability.

Only through tackling the highest levels of responsibility is the
system or policy behind the crime exposed and dismantled. In
the current case, military and intelligence commanders and
senior politicians, along with lawyers who proactively aided and
abetted the policy through flawed legal advice, bear this
responsibility. In our view, these individuals should be the
primary subjects of criminal investigations. Thus, the horizontal
approach, despite its difficulties, is the preferred approach in the
U.S. context.

Focusing on those with the greatest degree of responsibility not
only is responsive to the nature of system crimes, but it fits with
the central objective of prosecutions. Perpetrators responsible for
the formulation of policies and strategies that led to the crimes
often attempt to justify their crimes in ideological terms and
have attempted to cloak their involvement in secrecy. For these
reasons, condemning their conduct and convincing others of its
unacceptable nature will be most effective in highlighting the
nature of the crimes.
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5. How to Prosecute in the United States

As a nation with one of the most advanced legal systems in the
world, the United States has at its disposal all the necessary legal
and technical capacity to investigate and prosecute those most
responsible for serious abuses against detainees. In this section
we review some of the considerations involved when investigat-
ing these crimes under U.S. laws. A detailed legal analysis is
beyond the scope of this policy brief, and many of the issues
raised will only be clarified upon further litigation; however,
the considerations highlighted here illustrate that investigation
and prosecutions are possible and should be pursued in the
United States.

Channels for Initiating an Investigation
or Prosecution

The attorney general has opened the door at least partially to
criminal investigation through mandating a preliminary inquiry.
Should Assistant U.S. Attorney John Durham recommend
further investigation, he could propose any of several paths,
including regular DOJ channels, a task force, or a special
prosecutor. An important factor is that in the current climate,
any prosecutorial effort—no matter how well substantiated—
risks being criticized as politically motivated. For these reasons
an investigation must not only have the independence and
resources required, but it must be free from even the appearance
of a conflict of interest or political bias.

A full investigation could be opened through regular DOJ
channels. The DOJ is the primary criminal justice entity for the
federal government, and U.S. attorneys and their assistants
handle the vast majority of the nation’s criminal cases, both
simple and complex. U.S. attorneys have the statutory duty—
and virtually plenary authority exercised under the supervision
of the attorney general through DO]J’s Criminal Division—to

prosecute criminal cases on behalf of the federal government.?*
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However, in the current context the DOJ could face a conflict
of interest, since federal prosecutors currently have a role in
prosecuting cases involving terrorism suspects who claim that
evidence against them was obtained through torture or other
forms of abuse. In some instances, the DOJ may argue that
evidence in cases against detainees was not obtained under
torture and abuse. This may be incompatible with DOJ
investigating and prosecuting those accused of perpetrating
detainee abuse. Moreover, some career DOJ attorneys may have
been involved in declining to move forward on cases of detainee
abuse originally referred to DOJ from other agencies.

While DOJ could take steps to demonstrate its independence,
the question remains whether DOJ could successfully maintain
an image of impartiality in these cases. As the detainee abuse
cases involve officials from one administration investigating and
possibly indicting high-level officials of its predecessor, DOJ is
inherently vulnerable to allegations of bias. The results of the
preliminary inquiry by Durham and his continuing work on the
destruction of CIA interrogation videotapes will be important
tests of the ability of regular U.S. attorneys to work indepen-
dently both in fact and in appearance.

A full investigation also could be undertaken through a task
force.® Task forces often are established in response to public
concern and demand for action with respect to a particular issue
or problem. They are temporary, primarily ad hoc groups that
bring together specialists in an area of law and/or a variety of
government agencies in an effort to make prosecutions more
efficient. Typically led by an attorney with a federal agency
counterpart, task forces most often are formed through DOJ,*!
but the president can also create a task force, via executive
order;*? Congress can also do so through legislation.

An advantage of a task force is the multidisciplinary team that it
can assemble. However, a task force set up to investigate
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high-level alleged perpetrators of abuses related to U.S. counter-
terrorism policies could face the same perception problems as a
DOQ]J-based appointment. Such problems could increase if
representatives of other agencies involved in counterterrorism
and interrogation policies actually form part of the task force.
Task forces generally cannot point to any formal independence

from government.

Finally, for any legal proceeding that U.S. Attorneys may carry
out, the attorney general also has the authority to appoint a
special counsel.** Special counsels function generally within the
framework of DOJ but with a substantial degree of indepen-
dence. The attorney general sets the special counsel’s mandate,
but the special counsel is “free to structure the investigation as he
or she wishes and to exercise independent prosecutorial discre-
tion to decide whether charges should be brought, within the
context of the established procedures of the Department.”*** At
the conclusion of a special counsel’s investigation, he or she must
submit a confidential report to the attorney general explaining
decisions taken to pursue or decline prosecutions.**®

A special counsel—because of his or her formal independence—
perhaps offers the best chance for a fully credible criminal
inquiry. While all options should be on the table, this option
may be the most promising approach for Durham to recom-
mend at the conclusion of his preliminary inquiry.*®

Bases of Jurisdiction, Crimes, and Modes of
Liability in the United States

Federal jurisdiction is relevant for the current DO]J preliminary
investigation and probably is the most important basis for
criminal accountability. However, military jurisdiction also
applies to individuals, including high-level commanders, who
remain in military service, along with certain retired people. Any
future prosecutor, whether within the military or the federal
system, will analyze the jurisdictional basis for the alleged crimes.
Regardless of an alleged perpetrator’s status or identity, the law
provides an adequate jurisdictional basis to act against those
most responsible for serious abuses.

Military jurisdiction is defined by the Uniform Code of Military
Justice (UCMYJ) and applies to individuals who were on active or
reserve service (on orders) at the time of the offense and at the
time of investigation and prosecution. The UCM] functions as a
complete set of criminal laws, including offenses that are
normally part of civilian criminal codes and those unique to the
military or to wartime. The court-martial, where service

members may be tried for criminal violations, is a distinct and
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separate system of criminal justice from the other federal courts
or other administrative military disciplinary systems.*® Numer-
ous nonpunitive and nonjudicial measures—so-called adminis-
trative measures—remain the most frequently used methods to
deal with UCM]J violations. As discussed previously, to date this
has been the course the military has taken most frequently, even

%8 Once a member of the military

in cases of serious abuses.
leaves the service, he or she is no longer subject to the UCM],
with some exceptions for retired personnel, such as those who

are entitled to receive retirement pay.®*

In the civilian realm, a number of federal laws provide a basis for
jurisdiction, including for members of the military who have left
the service and are no longer covered by the UCM]J and for U.S.
nationals who commit offenses overseas, including at Guanténa-
mo and other military bases and CIA “black sites.”**® MEJA, for
example, extends jurisdiction to civilians accompanying or
supporting the Armed Forces overseas. It applies to DOD
civilian employees, contractors, subcontractors, and their
employees “present or residing outside the United States in
connection with such employment.”*' The War Crimes Act
(WCA) and the Torture Act both contain provisions that apply
to acts that occur outside of the United States.*®? Federal assault,
murder, and kidnapping statutes also provide for extraterritorial

jurisdiction.>®

The federal crimes relevant to prosecutions in the United States

366 murder,3’

are, among others, torture,*** war crimes,*® assault,
manslaughter,*® sexual crimes,*®® and obstruction of justice.”
The UCM]J contains many of these same crimes,” as well as a
prohibition on maltreatment.? The Torture Act provides for a
fine, imprisonment up to 20 years, or both for committing or
attempting to commit torture outside the United States; the act
confers jurisdiction on the federal courts if the accused is a U.S.
national or present in the United States.’” Conspiracy to commit
a torture offense is also criminalized in this law.>* The WCA, as
amended,*” defines as war crimes torture, cruel or inhuman
treatment, murder, intentionally causing serious bodily injury,
rape, and sexual assault or abuse, when committed by a member
of the Armed Forces of the United States or a national of the
United States.’®

While members of the U.S. military could be prosecuted for
involvement in detainee abuse in Iraq and Afghanistan under the
UCMYJ as violations of the WCA or the Torture Act, to date in
the relatively limited instances of criminal prosecutions they have
been charged with “ordinary” crimes such as aggravated assault,
maltreatment, or dereliction of duty.*”” The one CIA contractor
convicted in federal court for detainee abuse was charged with
assault, even though his actions led to the detainee’s death.”

27



International Center
for Transitional Justice

‘This result is preferable to no prosecution, but it is important
that if torture or war crimes are committed, they are labeled as
such and that the applicable statutes are used so the charges
convey the full gravity of the offense.

As discussed in Chapter 4, system crimes often have complex
modes of perpetration. Theories of liability that could be used to
describe this form of criminal conduct are available under U.S.
law. While it is beyond the scope of this paper to determine
which of these modalities of criminal responsibility may be

379

appropriate in any given case, conspiracy,” and aiding and
abetting® may be relevant to charges against policy-makers

and commanders.

Unlike international criminal law, federal criminal law does not
include a theory of liability similar to “command responsibility,”
that is, responsibility that extends to the officer’s failure to act to
prevent and punish abuses based on what he or she knew or
should have known.*®' Under the UCM], a commander may be
charged under an aiding and abetting theory of liability, which
has been held in some cases to allow for vicarious liability.*®? In
order to hold a commander responsible for the actions of his
subordinates, the approach in military prosecutions of com-
manders in the past has been to charge dereliction of duty,*?

failure to obey orders,** or failure to punish.*®*
y p

Overcoming Possible Defenses and Other
Barriers to Prosecution

While the provisions described above can allow for prosecutions,
certain obstacles may arise that should be part of the strategic
calculus going forward. These obstacles fall into the following
categories: (1) recent statutory changes to discourage criminal
accountability for detainee maltreatment; (2) statutes of
limitations; (3) evidentiary issues; and (4) affirmative defenses.

However, it is our conclusion that none of these obstacles
prevent the possibility of proceeding with prosecutions in the
United States. Similar obstacles exist in many other national con-
texts where system crimes have been successfully prosecuted.
However, any prudent prosecutor will take account of these
potential barriers and prepare his or her litigation strategy to

overcome them.

Amendments to the War Crimes Act

In his May 2004 report, the CIA inspector general concluded,
“The Agency faces potentially serious long-term political and
legal challenges as a result of the CTC [Counter-Terrorism
Center| Detention and Interrogation Program, particularly its
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use of EITs [Enhanced Interrogation Techniques].”** Later,
certain provisions in the 2005 Detainee Treatment Act (DTA)
and the 2006 Military Commissions Act (MCA) echoed this
anticipation of legal challenges to the interrogation program.
Among other changes, these laws sought to dissuade prosecu-
tions by framing legal defenses in the specific context of
counterterrorism operations, limiting the crimes that could be
charged for abuses and protecting those involved in any legal
challenge.

The DTA prohibited the cruel, inhuman or degrading treatment
or punishment of any individual in the custody or under the
physical control of the U.S. government, wherever that might
be.*® But it also took care to avail a defendant accused of any
misconduct in the interrogation and detention of counterterror-
ism suspects of a legal defense, premised on the fact that his/her
actions were “officially authorized and determined to be lawful at
the time that they were conducted” as long as he/she “did not
know that the practices were unlawful and a person of ordinary
sense and understanding would not know the practices were
unlawful.”*®® The statute further notes that “good faith reliance
on advice of counsel should be an important factor, among
others, to consider” in assessing the reasonableness of the officials
actions.® The MCA later made it clear that this legal defense
applied to any actions taken between September 11, 2001, and
December 30, 2005, the date of passage of the DTA.3*° While
the defense of government authorization or “mistake of law”
pre-existed the introduction of this language, these provisions
carried a specific message. They were framed post-Abu Ghraib, as
illegal and abusive treatment began increasingly to surface and
the inspector general of the CIA pointed to likely legal trouble
ahead. Moreover, despite the language of the Torture Conven-
tion that “no exceptional circumstances whatsoever” could be
invoked to justify torture, the reference to this defense was tied
explicitly to a context that “poses a serious, continuing threat to

the United States, its interest, or its allies.”*

These provisions
sent the signal that those who had committed illegal acts would
be protected and that the OLC memoranda formed their first

line of defense.

The 2006 MCA’s amendments to the War Crimes Act (WCA)
made it more difficult to classify certain acts as war crimes,
thereby constituting another means to dissuade prosecutions.**
The MCA amended the WCA to eliminate the crime of
“outrages upon personal dignity, particularly humiliating and
degrading treatment”; thus these acts are no longer prohibited
explicitly as war crimes. *? Although such “outrages” had been
considered a war crime, as violations of Common Article 3, from
well before 2001, the 2006 MCA made its amendments of this
and other provisions retroactive to November 26, 1997, which
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has the effect of eliminating the possibility of war crimes charges
for humiliating and degrading treatment of detainees after that
date. *** Although the MCA and DTA prohibited degrading
treatment, these laws did not define it as a war crime and left
compliance, “including through the establishment of administra-
tive rules and procedures,” to the discretion of the president via

executive order.>

Since its passage more than 10 years ago, to our knowledge the
WCA has never been used as a basis for prosecution.*® Given
this history and the recent amendments, one might easily
question the political will to enforce its terms. Even though
assault, sexual abuse, and other criminal statutes may still be the
basis for criminal charges, the WCA continues to have applica-
bility to detainee abuses committed within the context of an
armed conflict, as in Afghanistan and Iraq or in other contexts in
which the Geneva Conventions and Common Article 3 apply.
As such, despite the limitations enacted by the MCA, the War
Crimes Act should be put to use.

Finally, the DTA allows for the provision of legal assistance to
U.S. personnel or employees engaged in “authorized” detentions
and interrogations of aliens “determined or believed to be
engaged in or associated with international terrorist activity”
occurring between September 11, 2001, and December 30,
2005.%" The MCA updates these provisions to make clear that
the U.S. government shall pay these fees in the event of investi-
gations, domestic, international or foreign prosecutions, agency
reviews, or civil cases.**® These provisions themselves do not
prevent or inhibit prosecution; in fact, their clear implication

is that prosecutions are anticipated.

Statutes of Limitations

Prosecution of crimes is generally bound by statutory limitations
on the time frame in which they must be charged. Law defines
statutory periods, and different categories of crimes fall within

different limitations periods.**

For federal crimes, the statute of limitations period generally
begins running once the crime is complete, meaning when every
element of the crime is satisfied.*°® The current federal limita-
tions periods are as follows:

*  Five-year general rule for noncapital cases. Most federal
criminal charges, such as assault, battery, maiming, and
completed criminal conspiracy will fall under a five-year
statute of limitations.*® War crimes that do not result in
death also fall under this rule.

*  Eight-year statute of limitations for noncapital terrorism
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offenses. Under the U.S. Code, the law criminalizing
torture and conspiracy to commit torture is subject to this
extended limitations period.*?

*  Torture with a foreseeable risk of death or serious bodily
injury. If torture results in or creates a foreseeable risk of
death or serious bodily injury, then no statute of limitations
will apply.*® This rule also applies to conspiracy to commit
torture when death or serious bodily injury is a foreseeable

risk or an actual result.*%*

*  No statute of limitations for capital offenses. For crimes
punishable by death, there is no statute of limitations.**
War crimes that result in death fall into this category.*®® It

is not necessary that the prosecutor actually seek the death

penalty in these cases, just that the crime charged is a capital

crime.*%’

Article 43 of the UCM]J determines the statute of limitations for
offenses under the code. The relevant statute of limitations
periods are as follows:

*  Five-year general rule for noncapital cases. A person
charged with an offense under the UCM]J may not be tried
by court-martial if sworn charges have not been received by
the officer exercising summary court-martial jurisdiction
over the command within five years of the offense being
committed.*%®

*  No statute of limitations for capital offenses.**®

Current statutes of limitations lend urgency to moving ahead
with investigations and prosecutions before it is too late. For a
number of offenses, five- and eight-year statutes of limitations
are at or near their expiration point. At the same time, it is clear
that there are crimes that can be charged well into the future,
particularly relating to torture cases that involved a foreseeable
risk of death or serious bodily injury, including the development,

authorization, and use of “enhanced interrogation techniques.”*°

Evidentiary Rules

A particular challenge with system crimes is that they usually are
not investigated immediately after the crimes have occurred. This
means that information is often dispersed or not collected, and
crime scenes are disturbed or dismantled. Witnesses at times
have to be asked to reconstruct memories sometimes long after
the events, or the witnesses themselves may no longer be
available. However, given U.S. law enforcement’s capabilities,
record keeping, and forensic research skills, the crimes discussed
in this policy brief can still be investigated. Other rules that
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occasionally are mentioned as part of this debate may affect the
admissibility or availability of certain types of evidence at trial,
but may not prevent cases from going ahead.

*  Executive Privilege: The president has constitutional status
as the head of the executive branch of the government; this
status confers on him the authority to maintain confidential
executive branch communications.*” In criminal cases,
courts have recognized presidential authority to keep some
executive communications confidential.*”? Federal law now
governs access to incumbent and prior presidents’ papers.*
However, as the Watergate era prosecutions demonstrated,
this interest is by no means absolute and must be balanced
against a need for publication of certain documents in the

context of criminal investigations and trials.*"*

*  Classified Evidence: The Classified Information Procedures
Act (CIPA) governs the use of classified information for
trial.*® CIPA covers both classified documents and classified
testimony and addresses knowledge gained by a criminal
defendant during government employment.*® CIPA allows
either party before trial to move for a pretrial conference to
discuss evidentiary issues and allows the government to
request the court to issue a protective order prohibiting the
disclosure of classified information by the defendant if it has
been made available to him.*” The government also may
seek to bar certain classified information from disclosure in

discovery.*®

These rules do not prevent cases from going ahead, and U. S.
courts have a proven track record of dealing with these complexi-
ties in other complex, sensitive proceedings, including trials of
accused terrorists.*” Furthermore, in the context of potential
prosecutions of government officials for abusive interrogation
techniques, much information is already in the public domain.
Classified information likely would not need to form the central

basis of any criminal prosecution.

Possible Defenses

Prosecutorial strategy should address the following possible
defenses. Ordinarily, an accused will present a wide variety of
responses to the charges leveled against him or her, but some
types of defenses already are part of the public debate. These are
highlighted in OLC memoranda and have been raised in popular
discourse by individuals, such as former vice president Cheney,
to “justify” abuses.**® Some of these defenses, such as mistake of
law or superior orders, pertain to those who implemented the
policies rather than those who formulated them; thus, they are
likely to be far less relevant in prosecutions that target senior

military or civilian officials.
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* Immunity. Functional immunity is commonly asserted by
public officials in the context of civil cases but is not a
significant factor in U.S. prosecutions.*” However, at some
point, Congressional or prosecutorial grants of individual-
ized immunity could pose an obstacle to prosecutions. For
example, in the case of Sgt. Michael Smith, one of the Abu
Ghraib dog handler defendants, a higher ranking officer,
Col. Thomas Pappas—head of military intelligence in the
prison—was granted immunity to facilitate his testimony
against the lower ranking soldier; despite the implications of
Pappas’s greater responsibility for the crimes at Abu Ghraib,
he was never tried.*?? Likewise, the chief prosecutor of the
My Lai massacre case from the Vietnam era pointed to
politicized Congressional interference with access to
evidence through immunity grants and other measures, as a
major obstacle to prosecutions.*” In the current cases, if
immunity is granted at all, it would be preferable to grant it
on an individual basis to lower ranking officials if necessary
to enable them to testify without risk of criminal liability
and thus facilitate the prosecution of higher officials.

*  Necessity. The necessity defense, or “choice of evils,”
provides a justification for actions that would otherwise be
criminal. As described by the Model Penal Code, for
example, the defense is characterized as having three
elements: (1) the actor must have intended to avoid the
greater harm; (2) the harm avoided must be greater than the
harm done; and (3) there must have been no alternative that
would have caused less harm than the harm actually
caused.**

This is the line that former vice president Cheney has taken
repeatedly in his defense of interrogation policy:

[Mly sort of overwhelming view is that the enhanced
interrogation techniques were absolutely essential in saving
thousands of American lives and preventing further attacks
against the United States, and giving us the intelligence we
needed to go find Al Qaeda, to find their camps, to find out

how they were being financed.**

However, courts have not found a “necessity” defense applicable
in situations in which the threat of harm was speculative;
therefore, it is unlikely that a court would find that the specula-
tive threat of a future terrorist attack is sufficiently imminent or
immediate to warrant illegal interrogation techniques.**® An
interrogator or his superior is unlikely to ever have a sufficient
degree of certainty that a particular individual has information
necessary to avoid an imminent terrorist attack; in fact, experi-

ence shows that an interrogator who has permission to torture
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will torture many people in an attempt to locate that elusive
individual.*”” The CIA-IG report bears this out:

Agency officers report that reliance on analytical assessments
that were unsupported by credible intelligence may have
resulted in the application of EIT’s [Enhanced Interrogation
Techniques] without justification. Some participants in the
Program, particularly field interrogators, judge that CTC
[Counterterrorism Center] assessments to the effect that
detainees are withholding information are not always
supported by an objective evaluation...but are too heavily
based...on presumptions of what the individual might or
should know.**

The ineffectiveness of torture as a means of obtaining accurate
information is well documented.*? This further undermines

the argument that torture is ever necessary to avoid an attack.**
The slippery slope of torture is infinite, and yet, according to
some legal experts, “the harm that is caused by torture is definite
[and] the benefits gained by torture are difficult to measure and
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often negligible.

Although the necessity defense might have some emotionally
persuasive capacity, under international law it is clearly unaccept-
able. As the Torture Convention stipulates in no uncertain terms,
“No exceptional circumstances whatsoever, whether a state of
war or a threat or war, internal political instability or any other

public emergency, may be invoked as a justification of torture.”**

¢ Self-defense. Self-defense is available as a defense to
criminal charges when, even though a defendant is deemed
to have committed the crime, three conditions are met: (1)
the defendant reasonably believes that he is in immediate
danger of unlawful bodily harm from his adversary and
that the use of force is necessary to avoid this danger;
and (2) the amount of force used against his adversary is
reasonable.” The defense also may be invoked in the case
of “defense of another;”#* however this is not an abstract
proposition, but one in which the same essential require-
ments apply. The person intervening on the victim’s behalf
must hold a reasonable belief, on the basis of facts as the
intervener perceives them, that action is necessary to protect
the other person.**

Self-defense can only be invoked in a situation in which

the defendant experienced a personal, immediate threat of
death or great bodily harm.** In circumstances of controlled
detention and abuse during interrogation, this defense
would be unavailable. Nor can this defense be interpreted
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broadly to encompass the vague notion of “defending

the nation.”*¥’

*  Mistake of law or government authority. The OLC
memoranda and subsequent legislative reforms clearly had
a defense rooted in “mistake of law” or “government
authority” in mind.**® As applied to the present scenario,
a government authority/mistake of law defense would be
based on the theory that if government officials had
affirmatively, albeit unintentionally, misled another
government agent as to what may or may not be legally
permissible conduct, that individual should not be punished
as a result.*®® Generally, ignorance or personal mistake is
not a defense to criminal prosecution, and a good-faith or
mistaken belief that one’s conduct is legal does not relieve a
person of criminal liability for engaging in that conduct.**°
But the “mistake of law” defense may apply if the defendant
shows that he or she acted in good faith, believing that the
charged conduct did not violate the law and that this belief
arose from reasonable reliance on either an official statement

of the law, authority, or even legal counsel.**!

An individual who followed guidance from the OLC may
be able to argue good-faith reliance on those instructions,
but good faith remains an issue that would have to be
determined by the fact-finder.**? Most importantly for
purposes of the discussion here, the defense may not be
premised on subjectively held beliefs; it must be grounded
in the objective reasonableness of belief in the lawfulness of
the advice.*?® This applies as well to reliance on advice of
counsel. Moreover, for the defendant to prevail in such a
defense there should be evidence that the attorney advised
the accused, or his superiors, as counsel, rather than as a
participant in the criminal scheme itself or at the behest of
others in a criminal conspiracy.*** In the context of the sanc-
tioning of horrific abuses wholly inconsistent with past U.S.
practice, it could be argued that no person would have
formed a reasonable belief that the approved “techniques”
were lawful.** Moreover, those who helped shape the policy,
including the lawyers who crafted legal justifications for
illegal acts, would not be able to avail themselves of this
defense.

*  Superior Orders. “Superior orders” is not usually a defense,
but may give rise to mitigation in sentence. Under both
U.S. and international law, an order—whether it be direct
or indirect, explicit or implied—to commit a manifestly
unlawful criminal act should not be obeyed and will not
relieve the person carrying out the order of criminal
responsibility.**® Only if the individual does not know of
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the unlawfulness of an order and could not reasonably be
expected under the circumstances to recognize the order

as unlawful, may the defense of obedience to an order be
considered—and then only as a mitigation of punish-
ment.*” The UCM] uses the standard of manifest illegality
but, when that is met, provides that “obedience

to orders” constitutes a defense.**®

A superior orders defense is only available to subordinates,
and even then, its application may be limited in the context
of detainee abuses. Given the grave nature of the abuses,
arguably many of the orders to commit abuses were
“manifestly unlawful.” This is reinforced by the fact that
there were individuals who refused to enforce enhanced
interrogation techniques,** protested them,*° or indicated
concern to superiors about possible liability.*”" If interroga-
tors were trained on the reverse-engineered SERE tech-
niques, which themselves were based on illegal practices
used against U.S. servicemen, presumably they would have
been able to deduce that enhanced interrogation techniques,
derived from these practices, might also be unlawful. The
Torture Convention makes it very clear, in any event, that
“An order from a superior officer or a public authority may
not be invoked as a justification of torture.”**2

In his August 2009 statement, Attorney General Holder
reminded the U.S. public that his “duty is to examine the facts
and to follow the law. In this case, given all of the information
currently available, it is clear...that this review is the only
responsible course of action.”*** In charting any prosecutorial
strategy, the anticipation of defenses is a necessary element.
However, reaching a conclusion about the viability of a prosecu-
tion in any specific case depends on the facts and requires
in-depth investigation before there is any decision not to
proceed. Public discourse may have distorted the true meaning
of defenses such as necessity and self-defense, and legislative
efforts may have sought to shield U.S. personnel from the
consequences of wrongdoing. Still the duty of the attorney
general is to see past that and to focus on the facts and the law.
The facts and the law clearly support an investigation well
beyond a few cases or incidents in which policy guidelines
were exceeded.

Overcoming Obstacles Posed by
Lack of Political will

If prosecutions are to send a strong message of a return to the
rule of law, that accountability is a priority, and that no one is
above the law, they must also come to terms with another type of
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hurdle: the lack of political will, informed by public sentiment.
Historical lessons may inform this debate; accountability was
also a sensitive topic in the context of the Vietnam War. In the
case that arose from the 1968 massacre of Vietnamese civilians
by members of the U.S. military at My Lai, 30 men were
recommended for charges, but only 16 eventually were charged;
five men were tried. Lt. William Calley was the only one convict-
ed.” In April 1971, just three days after Lt. Calley received a
life sentence at his court martial, President Richard M. Nixon
announced that he would personally review the case.**> Accord-
ing to a senior legal adviser to the Army Criminal Investigation
Command during that period, once this happened, “command-
ers balked at pressing charges, lawyers didn’t want to prosecute,
juries were unwilling to convict....‘Everybody wanted Vietnam

to go away.”**®

If there was a lack of support for trying Calley, the failures of
accountability were even more pronounced up the chain of
command. Less than six months later, a jury acquitted Capt.
Ernest Medina, Calley’s superior officer.**” Looking back decades
later, former DOD secretary Melvin R. Laird wrote of the
massacre and the subsequent Calley trial: “I well remember the
unexpected public support for Lieutenant William Calley....
Americans flooded the White House with letters of protest
when it appeared that Calley would be the scapegoat while his
superiors walked free. The best way to keep foot soldiers honest
is to make sure their commanders know that they themselves
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will be held responsible for any breach of honor.

Although Calley was sentenced to life in prison, the term was
repeatedly reduced as the war drew to a close, and he was
eventually paroled after serving only three years and six

months.**°

Since Vietnam, the law has evolved, with the Torture Conven-
tion, the WCA, and the Torture Statute coming into effect. But
the challenges of lagging political will and of public sentiment—
which generally has tremendous sympathy for soldiers who were
“doing their duty” in a difficult situation—remain. This hurdle
requires steadfast and principled action by those tasked with
doing justice, who must have a commitment to the rule of law
and an understanding that impunity tarnishes the whole of the

institutions involved.

During the courts-martial relating to the My Lai (also known as
Son My) massacre, Telford Taylor, U.S. chief prosecutor at the
Nuremberg Tribunals, wrote in a passage that might easily refer
to the events that occurred at Abu Ghraib and other sites of

detainee abuse,
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Whether or not individuals are held to criminal account is
perhaps not the most important question posed by the
Vietnam war today. But the Son My courts-martial are
shaping the question for us, and they cannot be fairly
determined without full inquiry into the higher responsibili-
ties. Little as the leaders of the Army seem to realize it, this
is the only road to the Army’s salvation, for its moral health
will not be recovered until its leaders are willing to scrutinize
their behavior.*®°

Regrettably the post-Vietnam era did not yield the accountability
that it should. Today, the United States is once again at a
crossroad. It is not alone in facing the complex challenge of
criminal accountability in the aftermath of periods in which
systematic abuses of human rights prevailed. But it should seek
to improve on examples from other countries in the past, such as
Indonesia following the 1999 carnage in East Timor. In 2002, in
an attempt to avoid international trials, Indonesia mandated an
ad hoc Human Rights Court to try 18 people for their failure to
prevent crimes in East Timor (rather than for their participation
in such crimes). Twelve were acquitted in the first instance and
another five on appeal. The only person convicted was not
Indonesian; he was an Eastern Timorese militia leader whose
conviction was eventually overturned.*®' As a result, the role of
the Indonesian military in the violence in East Timor was not

seriously examined.*®?

Far from genuine attempts at accountability, these trials
essentially served to whitewash the perpetrators and leave in
place the factors that allowed the crimes to happen. The United
States should aim much higher than this. The fact that defen-
dants in such cases often receive strong public support and praise
for serving their country does not diminish their crimes, nor
does it warrant the diluting of justice.

Today in the United States, there is clearly ambivalence about
the way to address past abuses. Even when he announced a
preliminary inquiry into wrongdoing, Attorney General Holder
anticipated that “there are those who will use my decision...as a
means of broadly criticizing the work of our nation’s intelligence
community. I could not disagree more with that view.”*®* At the
time of this paper’s writing, public opinion is almost evenly
divided on the attorney general’s decision to open a preliminary
inquiry.*®* This is not an unusual scenario; preoccupation with
national security concerns trumping human rights imperatives
may push the public in that direction. For example, influential
sectors within Chile supported the dictatorship of Augusto
Pinochet and its policies even after it came to an end. Pinochet
had argued that a harsh response to his opponents, including

using torture and disappearance, was necessary, and many
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Chileans were willing to overlook these abuses due to their own
fears.*® Even though Pinochet was voted out of government in
1990, he remained a popular figure among the military and a
potent force within some parts of the society. Only after more
than a decade of efforts to establish the truth and to bring those
responsible to justice did a new and more meaningful debate on
human rights begin to occur within Chilean society and the
media.**® By the time Pinochet returned to Chile in March 2000
after his arrest in London on an international warrant (issued at
Spain’s behest in connection with charges of torture and other
crimes),*® his political power was diminished. Only a minority
denied or sought to justify the terrible human rights crimes that

had been committed during his rule.*®

Investigating those most responsible for torture and related
crimes in the context of U.S. counterterrorism operations
respects the universality of human rights and the principle that
the prohibition on torture should not be violated no matter
who is the victim. As fear abates, as more information becomes
available regarding the extent and nature of abuses, and as the
failure to investigate serious crimes continues to damage trust
in the rule of law at home and abroad, public sentiment is likely
to shift, and more people may reach the conclusion: “not in

my name.”

If these crimes are not fully investigated in the United States,
they may be pursued elsewhere. The result could continue to
confront U.S. officials with the uncomfortable truch. The
Torture Convention lends itself to the exercise of universal
jurisdiction, since there are more than 140 state parties,*®® and
the only pre-condition for prosecution by a state party is the
presence of the accused in its territory.*’°

Ineffective or insufficient prosecutions in the United States have
already led to several actions in European countries, where the
law allows private citizens to file formal criminal complaints for
investigation. In Germany, a complaint was filed in 2004 by the
U.S.-based Center for Constitutional Rights and other human
rights groups seeking criminal charges against then-Secretary of
Defense Donald Rumsfeld for abuses at Abu Ghraib.*”" A second
complaint was lodged in 2006 against former CIA director
George Tenet, and other named and unnamed officials, includ-
ing former attorney general Alberto Gonzales and OLC attorney
John Yoo, for ordering, aiding and abetting, and/or failing to
prevent or punish subordinates’ commission of war crimes at
Abu Ghraib and Guantdnamo.*”? In France, a private prosecu-
tion complaint was filed alleging that Rumsfeld, who was in
France at the time, had ordered and authorized torture.*” In
Spain, two cases were filed in 2009 relating to abuses at Guan-
tdnamo. One complaint alleges that six former high-level Bush
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administration lawyers violated the Geneva Conventions and the
Torture Convention by crafting a legal framework purportedly to
justify torture of detainees in Guantdnamo.*”* The other
complaint focuses on “possible material authors” of torture,
accomplices, and those who gave orders in the alleged torture of
four former Guantdnamo detainees who were Spanish residents.
4% In Italy, a criminal prosecution of CIA and Italian intelligence
officers for their involvement in the kidnapping and rendition of
an Egyptian cleric in Milan is currently under way, with U.S.
defendants being tried in absentia.*’®

While few of these cases have progressed beyond the earliest
stages, they constitute important means to ensuring eventual
accountability. Unsurprisingly, these complaints have encoun-
tered significant challenges in going forward, perhaps due to the
focus on those at the highest levels of government and their
lawyers for their role in authorizing abusive policies. At the same
time, the very fact that these cases are being pursued abroad by
victims and their advocates gives credence to the view that
victims of serious abuses will continue to seek access to the
courts to vindicate the right to be free from torture. Regardless
of the outcome of such cases, they may result in increased
pressure for the United States to conduct its own investigations.

It is far preferable for the United States to come to terms with
its own legacy of abusive practices. In a society governed by the
rule of law, when crimes of such severity as torture, deaths in
detention, and related abuses occur, these should naturally be
investigated and prosecuted at or near the time of events,
particularly if they are systematic. There has already been a long
wait for accountability in the United States; for years, secrecy,
cultivation of fear, and a slow, steady erosion of the rule of

law prevailed. Reversing that course in a new era requires an
informed public and political will—at the highest levels—

to defend the rule of law.
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With Attorney General Holder’s August 2009 decision to
appoint a prosecutor to conduct a preliminary inquiry, the
United States has an opportunity to begin to fulfill its legal and
moral obligation to investigate serious wrongdoing by its own
officials. At the same time, there are reasons to be concerned
about the future of this initial inquiry. The same assistant U.S.
attorney has already been investigating the destruction of CIA
interrogation videotapes since January 2008 with little apparent
progress.*”” Moreover, the scope of the new inquiry reportedly is
drawn quite narrowly, focusing on as few as two or three cases of
abuse in excess of the already-horrific guidelines, rather than on
the systematic policy of “enhanced interrogation.”*® Holder
reminded the public in August that his duty was to follow the
facts and the law where they lead; it is the duty of the public to

insist on it.
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6. Conclusion

Criminal prosecution in the United States for detainee abuses in
U.S. counterterrorism operations is a legal and moral imperative
that is not only soundly justified, but also eminently feasible.
Abundant documentation indicates U.S. military and CIA
officials, interrogators, and civilian contractors tortured and
abused detainees across all U.S. detention facilities in Guantdna-
mo, CIA prisons, and in Iraq and Afghanistan. Reports regarding
practices in these locations reveal remarkably similar patterns of
detainee abuse, both physical and psychological. The systematic
abuses were the direct result of policies that senior officials at the
CIA, DOD, DQJ, and the White House designed and approved.
These officially mandated abuses should be investigated and
prosecuted as “system crimes.”

Domestic and international legal obligations require that these
crimes be prosecuted. In particular, the Torture Convention,
signed and ratified by the United States, requires domestic
prosecution of torture. The attorney general has initiated a
preliminary investigation into some cases of detainee abuse,
apparently with a focus on crimes that, prima facie, went beyond
what was authorized by DO]J legal memoranda. Investigation
and prosecution must go beyond this mandate and encompass
the illegality of “enhanced interrogation” policies and the crimes
these engendered.

Action is needed now, particularly since measures taken to
pursue criminal accountability thus far have been inadequate.
While the Abu Ghraib scandal spurred military investigations
and a flurry of courts-martial, the resulting sentences generally
were lenient and involved only individuals at the lower ranks.

In federal civilian courts, only one CIA contractor has been
convicted. Given the seriousness of the crimes, investigations and
prosecutions for these and other documented abuses should have
gone up the chain of command. This lack of a serious commit-
ment to criminal accountability has resulted in de facto impunity
for those who had overall responsibility and crafted, authorized,
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or condoned the policies that led to wholesale detainee abuse

and, on a number of occasions, death.

The U.S. legal system has the tools to deal adequately with the
complexities of system crimes. The abuse of detainees in U.S.
custody violates federal criminal laws and provisions of the
Uniform Code of Military Justice. The Torture Act and War
Crimes Act should be taken off the shelf and used as appropriate
to their terms and to U.S. international obligations under the
Geneva Conventions and the Torture Convention. Legal
concepts such as conspiracy, aiding and abetting, and dereliction
of official duties may be used to trace criminal liability up
civilian and military chains of command.

Any prudent prosecutorial strategy must take into account
potential obstacles, including procedural issues such as statutes
of limitations and admissibility of classified and privileged
evidence. Bush-era amendments to war crimes legislation may
make the pursuit of war crimes charges more difficult, and
defenses, such as government authority and reliance on legal
advice, should be anticipated. But none of these are insurmount-
able barriers to prosecution. Prosecutions can and should be
pursued in the United States.

It is likely that investigations or prosecutions into these matters
will continue to meet with some backlash in the United States
from the public and political officials who are inclined to turn a
blind eye to crimes perpetrated by soldiers and CIA interroga-
tors, purportedly in the name of national security. Despite
divisions in domestic public sentiment, legal obligations to
prosecute remain in force.

The failure to pursue criminal investigations in the United States
has already led to actions in several European countries.
Additionally, experiences in other countries that have had to
address patterns of serious human rights violations show that
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crimes of this nature cannot simply be forgotten. Evidence and
information will continue to surface, whether from leaks,
detainee accounts, declassification of documents, or human
rights organization and media investigations. As more informa-
tion becomes available, it is likely that people increasingly will
demand that these types of human rights violations cannot and
must never be done in their name. Even if the victims of these
crimes may not garner significant public support in the United
States at this stage, in the future their pain and suffering may
finally be recognized as one of the very real and condemnable
consequences of these policies. And as efforts to suppress
shameful information continue, more distrust will be generated
toward U.S. political, military, intelligence, and justice

institutions.

Rigorous investigation and prosecution now of those most
responsible for these violations will act to restore the rule of law
and send a clear signal, now and in the future, that the absolute
prohibition on torture will be respected by the United States and
that breaches will not be tolerated. The justifications put forward
in the legal memoranda and elsewhere should be seen as a
deliberate attempt to distort legal standards. Their repudiation
must be coupled with prosecutions to demonstrate that no one is

above the law.
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Criminal prosecutions are vital to any effort to achieve true
accountability. The positive effect of such measures is further
enhanced if additional forms of accountability are also pursued.
Measures such as an independent nonjudicial inquiry, institu-
tional reform, and reparations are valuable complements that can
fill in the broader picture and can point to needed policy
reforms, ensure non-repetition, and attend to victims’ redress.

On an international level, prosecutions will serve to restore U.S.
credibility, which has been badly tarnished by its circumvention
of the Geneva Conventions and distortion of the law to “justify”
detainee abuse. In prosecuting these violations, the United States
will take a major step toward restoring its position as a nation
that advocates for human rights and accountability in the world.
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In this paper we do not discuss crimes against humanity. This is an
international “system” crime which was first codified in the Nuremberg
Statute and now is enumerated in the Rome Statute of the International
Criminal Court (Art. 7). For the purposes of the ICC definition, torture

or enforced disappearance (through extraordinary rendition) could be
considered crimes against humanity should they be “committed as part of

a widespread or systematic attack directed against any civilian population,
with knowledge of the attack.” We do not address this issue, for two reasons:
first, based on the information available, we are unable to confirm that the
targets of such abuses were “civilian population;” and second, crimes against
humanity are not specifically enumerated in federal criminal law or under
the UCM). With regard to federal law, see David Scheffer, testimony, No Safe
Haven: Accountability for Human Rights Violators in the United States, Hearing
before the Senate Committee on the Judiciary, Subcommittee on Human
Rights and the Law, 110th Cong., 1st Sess., November 14, 2007.

Articles 77 through 134 of the UCM]J contain the Code’s punitive articles,
including offenses that may be prosecuted under military law. Although
there is not a specific provision for obstruction of justice within the punitive
articles, this may be prosecuted under the General Article of the UCM),
Article 134, or via related charges such as UCM] Article 107 (False Official
Statements). The UCM] also does not include provisions labeled “war crimes”
as such; rather, such crimes either are assimilated under General Article 134
or are addressed through other more specific charges, such as murder or
maltreatment.

Article 93, UCMJ (“Any person subject to this chapter who is guilty of cruelty
toward, or oppression or maltreatment of, any person subject to his orders
shall be punished as a court-martial may direct.”).

Torture Act, 18 U.S.C. § 2340A(a), (b).

Torture Act, § 2340A(c).
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Amendments to the War Crimes Act that were passed in 2006 via the Military
Commissions Act. The amendments and how they restricted the scope of the
law retroactively are discussed further below.

War Crimes Act, § 2441.

See Chapter 4, above.

Ibid.

Conspiracy to commit a crime (such as torture) requires the following
elements: two or more individuals who enter into an unlawful agreement;
knowing and willing membership in the conspiracy on behalf of the accused;
and the knowing commission of at least one of the overt acts charged,

in furtherance of some objective of the conspiracy. See 18 U.S.C. § 371. In
order to prove conspiracy, the prosecution must establish that: (1) two or
more persons entered an unlawful agreement; (2) the accused knowingly
and willfully became a member of the conspiracy, and (3) A member of the
conspiracy knowingly committed at least one of the overt acts charged,
further to some objective of the conspiracy. Under a “Pinkerton charge” a
co-conspirator is liable as a principal for any and all substantive offenses
committed in furtherance of the conspiracy while he is a member of it.
United States v. Pinkerton, 328 U.S. 640, (1946). See United States v. Alvarez-
Valenzuela, 231 F.3d 1198, 1202-03 (9th Cir. 2000) (In order for the doctrine to
be applied, the substantive crime must have been committed; it must have
been committed in furtherance of the conspiracy; and, at the time it was
committed, the accused was a member of the conspiracy).

Aiding and abetting entails the following elements: the commission of

a crime by the principal; association by the accused with the crime; and
participation in the crime by the accused with intent to make it succeed. See
18 U.S.C. § 2 which provides that aiding and abetting liability is available in all
federal criminal prosecutions in which there has been: (1) the commission of a
crime by the principal; (2) association by the accused with the crime, and (3)
participation in the crime by the accused with intent to make it succeed. To
be guilty of aiding and abetting, the accused must have shared the principal’s
knowledge and criminal intent. United States v. Gobbi, 471 F.3d 302, 310 (st
Cir. 2006); United States v. McDowell, 498 F.3d 308, 314-16 (5th Cir. 2007)
(shared knowledge extends to each element of the crime); United States v.
Spinney, 65 F.3d 231, 235 (1st Cir. 1995) (if the accused is charged with aiding
and abetting an armed bank robbery, it is not enough that the accused knew
of the robbery. The accused also must have known that the principal was
armed and intended to use that weapon during the robbery; United States

v. Hanson, 41 F.3d 580, 582 (10th Cir. 1994) (mere suspicion that a crime is
ongoing or likely to occur is not sufficient: an accused cannot unwittingly
aid the commission of the crime). Shared intent is critically important

when proof of the principal’s specific intent is required. For example, if the
principal is charged with murder, a specific intent crime, then an aider and
abettor must share that specific intent.

See discussion at n. 341.

Article 77, UCM). See discussion at n. 290.

Under Article 92(3), UCM|, a person arguably could be convicted of
dereliction of duty for abuses arising out of interrogation if it is established
that: (1) The commander had a duty not to use unlawful methods of
interrogation and/or allow subordinates to use unlawful methods); (2) The
commander knew or reasonably should have known of such duties; and (3)
The commander (by allowing his subordinates to use such unlawful methods)
was wilfully derelict or negligently inefficient amounting to dereliction,

in performance of those duties. For example, Lt. Col., Steven Jordan, was
prosecuted for dereliction of duty (but later acquitted) for having failed to
train and supervise soldiers under his control in following military policy on
interrogation, resulting in the abuse of Iraqi detainees. See Ann Scott Tyson,
“Army Officer Charged in Abu Ghraib Prison Abuse,” Seattle Times, April 29,
2006, http://community.seattletimes.nwsource.com/archive/
?date=20060429&slug=ghraib29.

Under Article 92(2), UCMJ, a person arguably could be convicted of failing
to obey orders for abuses arising out of interrogation if it is established
that: (1) A lawful general order or regulation proscribing unlawful methods
of interrogation was in effect, such as the Geneva Conventions, War Crimes
Act, Torture Act and Army Field Manual, which mandate a ban on torture;
(2) The commander had a duty to obey the order; and (3) by allowing his
subordinates to use unlawful methods, the commander violated or failed

to obey the order or regulation. This argument would be especially valid for
abuses occurring after the issuance of orders for Iraq in the wake of the Abu
Ghraib scandal, the enactment of the Detainee Treatment Act and/or the
rescissions of OLC memoranda. Before these now-publicized corrections of
U.S. policy, the commander’s responsibility lay elsewhere; that is, to eschew
any orders that effectively ratified torture.
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The Army Field Manual 27-10 states: “[cJommanding officers of United States
troops must ensure that war crimes committed by members of their forces
against enemy personnel are promptly and adequately punished.”

CIA-IG Report, para. 19. In paragraph 226, the IG noted particularly that,

“The EITs used by the Agency under the CTC Program are inconsistent

with the public policy positions that the United States has taken regarding
human rights. This divergence has been a cause of concern to some Agency
personnel involved with the Program.”

Detainee Treatment Act, § 1003.

Ibid., 2740, §1004(a).

Ibid.

Military Commissions Act of 2006, Pub. L. No. 109-336, 120 Stat. 2636,

§ 8(b)(3).

“Torture Convention,” Art. 2(2); Detainee Treatment Act, § 1004(a).

War Crimes Act, § 2441.

The MCA also eliminated the war crime relating to fair trial, which is not as
pertinent here. A 1997 amendment to the original law of the previous year,
had included in the definition of war crime, any conduct “which constitutes
a violation of common Article 3 of the international conventions signed

at Geneva....” See Pub. L. No. 105-118, 111 Stat. 2436, § 583 (amending War
Crimes Act of 1996.) Previously, the statute had only referred to “grave
breaches” of the Geneva Conventions. See Pub. L. No. 104-192, 110 Stat.
2104. Common Article 3 provides, in pertinent part, that at a minimum: (1)
Persons taking no active part in the hostilities, including members of armed
forces who have laid down their arms and those placed ‘hors de combat’ by
sickness, wounds, detention, or any other cause, shall in all circumstances be
treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sex, birth or wealth, or any other similar criteria. To this end,
the following acts are and shall remain prohibited at any time and in any
place whatsoever with respect to the above-mentioned persons:

(@) violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and degrading
treatment. Geneva Convention (Ill) Relative to the Treatment of Prisoners of
War, August 12,1949, 6 U.S.T. 3316, Art. 3.

Military Commissions Act, § 6(b).

Ibid. §6(c); Detainee Treatment Act, § 1003(a). See Executive Order no.
13440, 72 Fed. Reg. 40,707. The order was issued pursuant to § 6(a)(3)

of the Military Commissions Act to govern “a program of detention and
interrogation approved by the Director of Central Intelligence.” This order,
unlike the MCA’s amendments to the WCA, is not retroactive to 1997, but
provides that, where the Geneva Conventions Common Article 3 does

apply, the CIA’s detention and interrogation program would run afoul of

its provisions to the extent it contemplated violations of the reformed War
Crimes Act and Detainee Treatment Act. Moreover, such a program would not
be approved if it included “...willful and outrageous acts of personal abuse
done for the purpose of humiliating or degrading the individual in a manner
so serious that any reasonable person, considering the circumstances, would
deem the acts to be beyond the bounds of human decency, such as sexual
or sexually indecent acts undertaken for the purpose of humiliation, forcing
the individual to perform sexual acts or to pose sexually, threatening the
individual with sexual mutilation, or using the individual as a human shield;
or ..acts intended to denigrate the religion, religious practices, or religious
objects of the individual.” Executive Order no. 13,440, Sec. 3(b)(i)(E) and (F).
There are no reported cases under the statute.

Detainee Treatment Act, § 1004(b) (“Counsel- The United States Government
may provide or employ counsel, and pay counsel fees, court costs, bail,

and other expenses incident to the representation of an officer, employee,
member of the Armed Forces, or other agent described in subsection (a),
with respect to any civil action or criminal prosecution arising out of practices
described in that subsection, under the same conditions, and to the same
extent, to which such services and payments are authorized under section
1037 of title 10, United States Code.”).

Military Commissions Act of 2006, § 8(a).

18 U.S.C. §§ 3281-3300.

Toussie v. United States, 397 U.S. 112, 115 (1970) (citing Pendergast v. United
States, 317 U.S. 412, 418 (1943)); United States v. Reitmeyer, 356 F.3d 1313, 1317
(10th Cir. 2004).

18 U.S.C. § 3282(a) (“Except as provided by law, no person shall be
prosecuted, tried, or punished for any offense, not capital, unless the
indictment is found or the information is instituted within five years next
after such offense shall have been committed.”).
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18 U.S.C. § 3286(a) (“Notwithstanding section 2383, no person shall be
prosecuted, tried, or punished for any non-capital offense involving a
violation of any provision listed in section 2332b(g)(5)(B)..., unless the
indictment is found or the information is instituted within 8 years after the
offense was committed. ....”); Torture Act, 18 U.S.C. § 2340A (listed under

18 U.S.C. § 2332b(g)(5)(B)). This section also includes conspiracy to murder,
maim or kidnap persons abroad. 18 U.S.C. § 956(a)(1) (listed under 18 U.S.C.
§ 2332b(g)(5)(B)).

18 U.S.C. § 3286(b) (“Notwithstanding any other law, an indictment may be
found or an information instituted at any time without limitation for any
offense listed in section 2332b(g)(5)(B), if the commission of such offense
resulted in, or created a foreseeable risk of, death or serious bodily injury to
another person.”).

Ibid.

18 U.S.C. § 3281 (“An indictment for any offense punishable by death may be
found at any time without limitation.”). Federal capital offenses are 18 U.S.C.
§ 924(j)(1) (murder while in possession of a firearm); 18 U.S.C. § 1111 (first
degree murder within the special maritime or territorial jurisdiction of the
U.S.);18 U.S.C. § 2340A (torture where death results); 18 U.S.C. § 2441 (war
crimes where death results); 18 U.S.C. § 2241 (aggravated sexual abuse); 18
U.S.C. § 2242 (sexual abuse); 18 U.S.C. § 2244 (abusive sexual contact); and
other sections not relevant to this discussion.

War Crimes Act, § 2441(a).

United States v. Ealy, 363 F.3d 292 (4th Cir. 2004).

See UCM]J, Art. 43(b)(1).

UCM], Art. 43(a). Murder (Art. 118) and rape (Art. 120) are relevant examples
of capital offences under the UCM].

In international law, there is a Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes against Humanity (1968)
but the United States is not a state party to that Convention. There is

also some state practice to indicate that statutory limitations should not
apply, but such practice has not been consistent enough to give rise to a
customary international law prohibition on statutory limitations on such
crimes. Jurisprudence under the American Convention on Human Rights has
been much clearer in insisting that, among its states party, at least, barring
prosecution of serious human rights violations by statutes of limitation

or other means contravenes that regional human rights pact. See, e.g.
Barrios Altos Case, Judgment of May 14, 2001, Inter-Am Ct. H.R. (Ser. C)

No. 75 (2001). The United States has signed but not ratified the American
Convention.

As early as 1792, George Washington’s Cabinet convened to debate the
propriety of responding to a Congressional request for documents and papers
with regard to a House inquiry into the conduct of a General St. Clair, under
whose command hundreds of American troops were ambushed and killed by
Native Americans. After deliberating, President Washington’s Cabinet decided
that the inquiry and request for documents were both constitutionally
legitimate, and that “the Executive ought to communicate such papers as
the public good would permit, and ought to refuse those, the disclosure

of which would endanger the public.” See John C. Grabow, Congressional
Investigations: Law and Practice (New York: Aspen Publishers, 1988), 20. In
these deliberations, “the seeds of executive privilege...had been planted.”
Kalah Auchincloss, “Congressional Investigations and the Role of Privilege,”
American Criminal Law Review 43, (2006): 168 n.17.

See, e.g., Senate Select Committee on Presidential Campaign Activities v.
Nixon, 498 F.2d 725, 730-731 (D.C. Cir. 1974).

Presidential Records Act, 44 U.S.C. §§2201-2207, amended by Executive Order
13,489, 74 Fed. Reg. 4669 (January 2009) (hereinafter “Presidential Records
Order”).

Nixon v. Sirica, 487 F.2d 700, 716 (D.C. Cir. 1973). See also In re Sealed

Case (Espy), 121 F.3d 729, 754 (D.C. Cir. 1997), where the court held that

two components are required to demonstrate a need for admission of the
confidential information to override the president’s presumptive privilege:
first, the information sought must be likely to contain important evidence;
and second, the evidence must not be available with diligence elsewhere.
Classified Information Procedures Act, 18 U.S.C. appx. 3 §§ 1-16.

United States v. North, 713 F. Supp. 1452, (D.D.C. 1989).

Classified Information Procedures Act, §§ 3-4.

Classified Information Procedures Act, § 4.

See e.g. Richard B. Zabel and James J. Benjamin, Jr., In Pursuit of Justice—
Prosecuting Terrorism Cases in the Federal Courts (New York: Human Rights
First, May 2008) (successful use of CIPA in trials of alleged terrorists).

See n. 189, 190.

United States v. Nixon, 418 U.S. 683, 707 (1974) (“the impediment that
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an absolute, unqualified privilege would place in the way of the primary
constitutional duty of the Judicial Branch to do justice in criminal
prosecutions would plainly conflict with the function of the courts under
Art. 1II”). In international prosecutions this issue has already arisen, in a
private complaint filed before the German public prosecutor against Donald
Rumsfeld. The case was dismissed on the grounds that Rumsfeld, as a
former high-level government official, was immune from prosecution for
acts committed while in office; an appeal by the organizations involved also
was dismissed. CCR, “Donald Rumsfeld Charged with Torture During Trip to
France: Complaint Filed Against former Defense Secretary for Torture, Abuse
at Guantanamo and Abu Ghraib,” press release, October 26, 2007, http://
ccrjustice.org/newsroom/press-releases/donald-rumsfeld-charged-torture-
during-trip-france. Public Prosecutor to the Paris Court of Appeal, “Case of
Donald Rumsfeld—contesting the decision of the Paris District Prosecutor
(Procureur de la Republique) to dismiss the case, 16 November 2007,” February
27, 2008; CCR, “French War Crimes Complaint Against Donald Rumsfeld,

et al.” http://ccrjustice.org/ourcases/current-cases/french-war-crimes-
complaint-against-donald-rumsfeld. International criminal law allows criminal
prosecution of heads of state and other officials in international courts and
tribunals, while such individuals may enjoy immunity of office in national
courts. See, e.g., Ellen L Lutz & Caitlin Reiger, eds., Prosecuting Heads of State
(Cambridge: Cambridge University Press, 2009), 222-223.

See discussion n. 286.

William George Eckhardt, “My Lai: An American Tragedy,” 2000, http://www.
law.umkc.edu/faculty/projects/ftrials/mylai/ecktragedy.html.

Model Penal Code § 3.02 (Proposed Official Draft 1962). This model code is
not a statement of federal law but does reflect general practice across the
country to some extent.

Richard Cheney, interview by Chris Wallace.

United States v. Sahakian, 453 F.3d 905, 910 (7th Cir. 2006) (The rumor that
there was a contract out on his life did not present an “imminent” danger

to a prisoner such that he could present a necessity defense to charges of
illegal weapons possession.) Under international criminal law too, necessity
or duress must involve an imminent threat to life or bodily harm that requires
an individual to commit a crime. In one of the post WW 1l US Military
Tribunal cases, it was held that the defense of necessity is unavailable when
the defendant is responsible for the situation or necessity or initiated it, or
when the defendant’s conduct exceeded what was truly necessary given the
circumstances. See United States v. Carl Krauch, et al. (IG Farben), 10 L. Rep
Trials War Crim. 1, 47-8, 7 USMT 1, 15 Ann. Digest 668, Case No. 218. (U.S. Mil.
Trib., Nuremburg 1948).

Interview with Argentine human rights lawyer, Juan E. Méndez, President
Emeritus of the ICT) and former Commissioner of the Inter-American
Commission of Human Rights.

CIA-IG Report, para. 264.

“The three [classified documents] that were released recently by the C.I.A.
—the 2004 report by the inspector general and two memos from 2004

and 2005 on intelligence gained from detainees—fail to show that the
[harsh interrogation] techniques stopped even a single imminent threat of
terrorism.” Soufan, “What Torture Never Told Us.” “We now see that the best
intelligence, which led to the capture of Saddam Hussein and the elimination
of Abu Musab al-Zargawi, was produced by professional interrogations using
non-coercive techniques. When the abuse began, prisoners told interrogators
whatever they thought would make it stop. Torture is as likely to produce
lies as the truth. And it did.” Charles C. Krulak and Joseph P. Hoar, “Fear Was
No Excuse to Condone Torture,” Miami Herald, Sept. 11, 2009, http://www.
miamiherald.com/opinion/other-views/story/1227832.html.

For example, an unsigned memo from the Joint Personnel Recovery Agency
(JPRA)—the agency responsible for the SERE program—warned against

the use of torture, and that “the application of extreme physical and/or
psychological duress (torture) has some serious operational deficits, most
notably, the potential to result in unreliable information.” Joint Personnel
Recovery Agency, Operational Issues Pertaining to the Use of Physical/
Psychological Coercion in Interrogation: An Overview, July 2002, 2.

See Association of the Bar of the City of New York and Center for Human
Rights and Global Justice, Torture by Proxy: International and Domestic Law
Applicable to “Extraordinary Renditions (New York: ABCNY & CHRGJ, NYU
School of Law, 2004), 118.

“Torture Convention,” Art. 2(2).

Wayne R. Lafave, Substantive Criminal Law, Volume 2, § 10.4 (2d ed., 2008).
Similarly, in international criminal law, a defense of self-defense is only valid
in circumstances of imminence of an attack, proportionality in the response,
and unlawfulness of the original attack. Jens Ohlin, “Self-Defence,” in Oxford
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Companion to International Criminal justice, 507.

See, e.g., Fersner v. United States, 482 A.2d 387 (D.C. Cir. 1984) (holding that
defense of another based on a defendant’s perception that another person

is likely to suffer imminent bodily harm is a valid defense). Under § 3.05 of
the Model Penal Code, the use of force for the protection of other persons is
warranted when (a) the actor would be justified through self-defense (section
3.04) in using such force to protect himself against the injury he believes to
be threatened to the person whom he seeks to protect; and (b) under the
circumstances as the actor believes them to be, the person whom he seeks
to protect would be justified in using such protective force; and (c) the

actor believes that his intervention is necessary for the protection of such
other person.

Fersner v. United States, 482 A.2d. at 391.

See, e.g., State v. Coffin, 991 P.2d 477, 486 (N.M. 1999) (“While it is true that
a person may act in self-defense against multiple attackers in concert, this
principle applies only to the extent that each accomplice poses an immediate
danger of death or great bodily harm, thereby necessitating an act of self
defense.”); State v. Brown, 34 S.C. 41 (1891). Likewise, in international
criminal law, a defense of self-defense is only valid in circumstances of
imminence of an attack, proportionality in the response, and unlawfulness
of the original attack. Ohlin, “Self-Defence,” 507. In military law, defense of
another is a special defense recognized under R.C.M. 916, but applies only to
homicide, attempted homicide, assault with intent to kill and assaults under
Articles 90, 91, or 128 of the UCM]. See also United States v. Alexander, 2003
CCA LEXIS 45, 14-15 (U.S. Navy-Marine Ct. Crim. App. 2003), citing United
States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994); United States v. Lanier, 50
M.J. 772, 777-78 (Army Ct.Crim.App. 1999); United States v. Ravenel, 26 M.J.
344, 351 (C.M.A. 1988); United States v. Straub, 12 U.S.C.M.A. 156, 160

(C.M.A. 1961).

Two of the retracted OLC memoranda posit the ideas of a “national self
defense” and a defense based on “necessity.” See Yoo, Military Interrogation
of Alien Unlawful Combatants, 74, 77; Bybee, August 2002 Memo to Gonzales,
39, 42.

Bybee, August 2002 Memo to Gonzales, 39, 42; Detainee Treatment Act of
2005, §1004(a); Military Commissions Act of 2006, 2636, §8(b)(3).

See, e.g., United States v. Barker, 546 F.2d 940, 952 (D.C. Cir. 1976) (Wilkey,
J., concurring) (“but surely two laymen cannot be faulted for acting on a
known and represented fact situation and in accordance with a legal theory
espoused by this and all past Attorneys General for forty years.”).

See Lambert v. California, 355 U.S. 225, 228 (1957); Cheek v. United States,
498 U.S. 192,199 (1991).

See, e.g., United States v. Van Allen, 524 F.3d 814, 823 (7th Cir. 2008); Raley
v. Ohio, 360 U. S. 423, 426 (1959); United States v. Barker, 546 F.2d at 952
(Wilkey, J., concurring); United States v. Duggan, 743 F. 2d 59, 83-84 (2d

Cir. 1984). Note that the court in Duggan declined to adopt the “apparent
authority” exception espoused by Wilkey in Barker. See also, Raley v. Ohio,
360 U. S. at 426.

See, e.g., Fed. R. Crim. P. 12.3 (requiring advance notice to the prosecution if a
defendant intends to admit to the act but raise a Public-Authority Defense to
disprove intent).

See, e.g., United States v. Lansing, 424 F.2d 225, 227 (9th Cir. 1970)
(Defendant must show that reliance on the misleading information was
reasonable, in the sense that a person sincerely desirous of obeying the law
would have accepted the information as true and would not have been put
on notice to make further inquiries); United States v. Burrows, 36 F.3d 875,
882 (9th Cir. 1994) (A defense of public authority is applicable only if it is
shown that reliance on governmental authority was reasonable as well as
sincere) But c.f. Cheek v. United States, 498 U.S. 192, 200-203 (1991) (Given
the statutory language and complexity of tax laws, defendant was entitled to
acquittal if he could prove that he believed that his actions did not violate tax
laws, even though the belief was unreasonable. Cheek has not been extended
beyond criminal tax offenses. United States. v. Burrows, 36 F.3d 875, 882-883,
citing United States. v. Lorenzo, 995 F.2d 1448, 1455 (9th Cir. 1993).

See United States v. Carr, 740 F.2d 339, 347 (5th Cir. 1984).

The techniques diverged drastically from prior guidance in the Army

Field Manual, for instance. See U.S. Department of the Army, FM 34-52--
Intelligence Interrogation, September 28, 1992. See also Cloonan, Kleinman

& Alexander, “Independent Nonpartisan Commission” (former interrogators
and an intelligence officer urging consistent application of U.S. law to those
who developed the illegal interrogation policies developed during the Bush
era); CIA-IG Report, paras. 231-32 (“During the course of this Review, a number
of Agency officers expressed unsolicited concern about the possibility of
recrimination or legal action resulting from their participation in the CTC
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Program. ...One officer expressed concern that one day, Agency officers will
wind up on some ‘wanted list’ to appear before the World Court for war
crimes....”).

See Joint Service Committee on Military Justice, Manual for Courts Martial,
R.C.M. 916(d); Prosecutor v. Erdemovic, ICTY Trial Chamber, 29 November
1996, Section 17, http://www.un.org/icty/erdemovic/trialc/judgement/erd-
tsj961129e.htm; United States v. Calley, 46 C.M.R 1131 (A.C.M.R. 1973); United
States v. Calley, 22 U.S.C.M.A. 534 (C.M.A. 1973).

See Prosecutor v. Erdemovic, para.15. See also “Charter of the International
Military Tribunal - Annex to the Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis,” Art. 8, U.N.
Doc A/CN.4/5 (August 8, 1945) (hereinafter “London Agreement”).

See United States v. Calley, 22 U.S.C.M.A. at 542 (finding that the superior
orders defense is not applicable if the order is one which a person of ordinary
sense and understanding would, under the circumstances, know to be
unlawful, or if the order is actually known to the accused to be unlawful).
For example, Master-at-Arms First Class William J. Kimbro, U.S. Navy Dog
Handler, refused to participate in improper interrogations despite significant
pressure from the MI personnel at Abu Ghraib. 1LT David O. Sutton, 229th MP
Company, took immediate action and stopped an abuse at Abu Ghraib, then
reported the incident to the chain of command. Taguba Report, 50.

The FBI interrogator Ali Soufan was successful in early rapport-based
interrogations of Abu Zubaydah who was imprisoned and interrogated in
secret CIA detention, likely in Thailand. Despite Soufan’s success, a CIA
contractor, James Mitchell, was brought in, who introduced mistreatment
when Zubaydah failed to answer questions. Soufan repeatedly objected to
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